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The Thai  cons t ruc t ion and engineer ing sec tor  wi l l  soon in t roduce a s igni f icant  new ac t  which aims

to promote projec t  e f f ic iency in  re la t ion to  payments  through a fas t - t rack adjudicat ion process .  A

draf t  b i l l ,  the “Act  on the Se t t lement  o f  Disputes  regarding Payment  in  Cons t ruc t ion” ( the “Act ” ) ,  i s

current ly  a t  the publ ic  hear ing s tage.  Once passed,  the Act  i s  expec ted to tack le  lengthy and

complex payment  d isputes  be tween contrac tors ,  subcontrac tors  and employers ,  and u l t imate ly

improve contrac tor  cashf low and minimise projec t  de lays .

CURRENT CONTENT AT  A GLANCE

The content of the current dra� bill is not too dissimilar to equivalent legisla�on

currently in force in Singapore and Malaysia, and includes the following features:

broad scope: a wide applica�on to formal contracts for construc�on and engineering
work carried out wholly or partly within Thailand. The Act will have umbrella
applica�on to addi�onally cover ancillary contracts rela�ng to subcontracts,
consultancy services and the procurement of materials and labour;

non-retrospec�ve: the Act is not intended to be applied retrospec�vely; it will only
apply to construc�on contracts made a�er the Act has become effec�ve. However,
par�es who enter into construc�on contracts preda�ng the Act may seek
agreements to include provisions of the Act once in force;

“pay when paid” restric�on: it will restrict the contractual inclusion of “pay when
paid” clauses where payment to subcontractors and suppliers is dependent on payment to the lead contractor by the
employer;

appointment of adjudicators: once a claim for payment is made by a contractor, an adjudicator will be appointed by the
registrar of an ins�tu�on. Such ins�tu�ons are likely to include the TAI and THAC. Either party may object to such
appointment within three days of no�fica�on, although it is not yet clear from the dra� bill how these disputes will be
resolved;

adjudica�on �meframe: based on the current �meframes set out in the dra� bill, it is envisaged that the period from a
contractor issuing its no�ce of adjudica�on to the rendering of the award will total around 40 days, compared to 28 days in
the Singapore Security of Payment Act 2004;
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confiden�ality of adjudica�on: adjudica�on proceedings will be confiden�al unless otherwise agreed between the par�es.
Adjudicators are required to make an award within seven or 14 days, depending on the dispute context, of commencement.
It is currently unclear whether the award may be brought to the a�en�on of the Thai courts or an arbitral tribunal should a
party wish to rely on it in separate proceedings;

binding awards: the adjudicator’s award will be binding on both the employer and its guarantor and they must comply within
15 days. Failure to do so will trigger the contractor’s right to enforce the award against the employer’s assets in the same
manner as a writ of execu�on; and

strike out of awards: awards may be struck out by courts where deemed to be dishonest, fraudulent, contradictory to Thai
law, or similar to a ma�er previously decided by courts or arbitrators.

POTENT IAL  “ TEETH ING” PROBLEMS

Unsurprisingly, the dra� bill is contractor and subcontractor “friendly”. Based on our

review, there may well be “teething” problems with elements of the dra� bill which

employers should consider at this early stage:

no avoidance of adjudica�on: termina�on of a construc�on contract does not affect
a party’s right to ini�ate adjudica�on proceedings under the Act; no a�empts can be
made to circumvent an adjudica�on;

no �me bar for adjudica�ve proceedings: the dra� bill does not set out any �me bar
for contractors to bring adjudica�on claims. The current dra�ing suggests that
contractors can start proceedings at any �me once the payor is in default;

no refusal of adjudica�on: employers cannot refuse adjudica�on proceedings.
Failure to respond to the contractor’s claims will ul�mately only expedite the

proceedings and will be frowned upon by the adjudicator; and

rapid turnaround: employers are afforded only a very short �meframe of seven days from receipt of claim to prepare and
submit their defence; �me extensions are not permi�ed. This may well be unworkable in prac�ce given that many payment
applica�ons made by contractors and subcontractors in Thailand are generally limited in suppor�ng documents. This renders
it difficult for employers to assess interim payment applica�ons properly, let alone prepare a suitable defence in such a �ght
�meframe.

As men�oned above, the bill has yet to pass through the public hearing stage and there may well be amendments to the current

dra�. WFW shall be keeping a close eye on the development of the bill and will be providing further updates in the coming

months.

UK Trainees Gerard Rhodes and Amy Tully, and Associate Thamolwan Cheewakriengkrai also contributed to this ar�cle.
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.
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Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
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completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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