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B ITE  S IZE  KNOW HOW FROM THE ENGL ISH COURTS

Judicial Review – Climate

The Administra�ve Court has concluded that the Secretary of State for Business,

Energy and Industrial Strategy (“SOS”) failed to comply with the government’s

obliga�ons for its net zero strategy (“NZS”). The Climate Change Act 2008 created a

framework for reaching the net zero targets. Sec�on 13 of the Act required the SOS

to prepare policies and proposals to enable the carbon budgets to be met. For the

recent budget, the SOS had not received certain crucial informa�on necessary for

the decisions he had to make and so could not comply with his obliga�ons under

sec�on 13. Further the SOS’s report to Parliament was deficient and did not sa�sfy

the transparency objec�ves under sec�on 14.

R (On the applica�on of Friends of the Earth Ltd and others) v Secretary of State for

Business, Energy and Industrial Strategy [2022] EWHC 1841 (Admin), 18 July 2022

Construc�on – Liquidated Damages

The employer (Peel) under a JCT Design and Build Contract 2016 has successfully upheld a claim for liquidated damages (“LD”)

under a bespoke LD clause. The contractor’s (Buckingham’s) arguments that the clause was so defec�vely dra�ed as to be void

and unenforceable were rejected. Although the posi�on was not clear, the court concluded that the par�es intended the

bespoke LD regime to apply in preference to the JCT standard clause. As a ma�er of contract interpreta�on, the dates for non-

achievement of milestones and for comple�on of works served different purposes. Further, a clause which read “Cap on

Maximum LADs 7.5% £1,928,253.77” operated simply to limit LDs, not as a general limit on liability.

Buckingham Group Contrac�ng Ltd v Peel L&P Investments and Property Ltd [2022] EWHC 1842 (TCC), 15 July 2022
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Stay of Proceedings

In a dispute arising out of primary, first and second excess reinsurances, the Commercial Court has refused to stay English court

proceedings. The reinsurance related to professional indemnity cover in South Africa and the jurisdic�on clauses differed

between the primary and excess policies. The centre of gravity of the dispute was held to be South Africa, but the excess policies

contained an exclusive English court jurisdic�on agreement. Although the court had a discre�on to stay proceedings to await the

outcome of foreign proceedings, there were no such rare and compelling circumstances to override an exclusive English court

jurisdic�on agreement. Further the applica�on was an a�empted forum non conveniens argument, rather than a genuine case

management applica�on. Its purpose was to allow the South African proceedings to be concluded in rela�on to the primary

reinsurances first in order to enable the assured to argue that any issues determined in South Africa preclude the English court

from determining the same issues. That was not a legi�mate basis for a case management stay.

Axis Corporate Capital UK II Limited and others v ABSA Group Limited and others [2022] EWHC 1870 (Comm), 20 June 2022

Appeal Procedure

Three limited liability partnerships have unsuccessfully tried to challenge the Court of Appeal approach of allowing an appeal on

some grounds but not others. The standard prac�ce is to consider whether each of the grounds has a real prospect of success

and there is nothing wrong with allowing some grounds on the basis that they raise important points of principle but refusing

those that do not. Further, any challenge to the refusal of permission on certain grounds should be brought as soon as possible,

not a�er wai�ng to see whether the hearing of the permi�ed grounds was successful. This is par�cularly so where the

argument, as here, was that the refused grounds should be permi�ed precisely because they were all bound up with the

grounds on which permission was granted.

Ingenious Games LLP v Revenue and Customs Commissioners [2022] EWCA Civ 1015, 19 July 2022

Should you wish to discuss any of these cases in further detail, please speak with a member of our London dispute resolu�on

team below, or your regular contact at Watson Farley & Williams:

Robert Fidoe Ryland Ash

Charles Buss Nikki Chu

Dev Desai Sarah Ellington

Andrew Hutcheon Alexis Mar�nez

Theresa Mohammed Tim Murray

Mike Phillips Rebecca Williams
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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