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B ITE  S IZE  KNOW HOW FROM THE ENGL ISH COURTS

Mari�me – Force Majeure

Where a vessel being sold to a recycling yard was delayed in obtaining cer�fica�on

to enter the inner anchorage at Alang due to Covid-19 lockdowns, the Commercial

Court has held that termina�on was not valid under the force majeure clause (which

operated where the seller was unable to transfer �tle to the vessel due to restraint

of governments). A transfer of �tle in accordance with the MOA did not need that

cer�ficate. Further, the vessel had reached the contractual delivery loca�on (the

outer anchorage Alang) and the lack of cer�ficate merely delayed transfer of �tle; it

did not mean the par�es were ‘unable’ to transfer �tle.

NKD Mari�me Ltd v Bart Mari�me (No. 2) Inc. [2022] EWHC 1615 (Comm), 24
June 2022

Damages – Warran�es

The sellers of a waste management company were found to have breached warran�es in the share purchase agreement as to

the company’s compliance with the relevant laws and regula�ons. Damages were to be calculated by the difference between the

warran�es being true and the actual value of the shares where the warran�es were false. However, there was no jus�fica�on for

reducing the damages on the basis that a con�ngency that reduced the value of the shares at the date of purchase had not

materialised. Further, the value of the shares where the warran�es were false was reduced to reflect the evidence of forensic

accountants that where a purchaser was aware of the breaches, they would not have paid as much for the shares.

MDW Holdings Ltd v Norvill [2022] EWCA Civ 883, 28 June 2022
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Mari�me – Arbitra�on – Immunity

Following a collision between a Venezuelan navy patrol vessel and a cruise liner, Venezuela brought claims against the cruise

liner’s P&I insurers in the courts of Dutch Curaçao. The Commercial Court held that Venezuela’s claims were characterised as

enforcing rights under the vessel owner’s insurance policy directly against the insurers. This meant that Venezuela was bound by

the arbitra�on agreement in the insurance policy. The claims were ordinary civil claims in private law and therefore not of a

sovereign character. However, the insurers were not en�tled to an an�-suit injunc�on because sec�on 13(2)(a) of the State

Immunity Act 1978 prohibited injunc�ve relief against a State.  Although arguably, this prevented the insurers’ access to jus�ce

under the ECHR, the restric�on was legi�mately jus�fied and propor�onate on the grounds of comity, procedural propriety and

interna�onal sensi�vi�es.

UK P&I Club NV and another v Republica Bolivariana de Venezuela [2022] EWHC 1655, 28 June 2022

Post Termina�on Covenant

With a franchise agreement where the franchisor was the largest emergency plumbing company in the country and the

franchisee was an individual with no experience, there was a significant inequality of bargaining power. In the circumstances, the

franchise agreement was more like a contract of employment than a contract for the sale of a business. A post termina�on

restric�ve covenant preven�ng compe�ng business for 12 months was unreasonable because of the unequal bargaining power

and the fact that prior to the franchisee star�ng his business, there was no other compe�ng business in that area. In addi�on,

the length of the restric�on was unreasonable because it failed to dis�nguish between early termina�on and where the

franchise had been running for the full 10 year period.

Dwyer (UK Franchising) Ltd v Fredbar Ltd [2022] EWCA Civ 889, 30 June 2022

Should you wish to discuss any of these cases in further detail, please speak with a member of our London dispute resolu�on

team below, or your regular contact at Watson Farley & Williams:

Robert Fidoe Ryland Ash

Charles Buss Nikki Chu

Dev Desai Sarah Ellington

Andrew Hutcheon Alexis Mar�nez

Theresa Mohammed Tim Murray

Mike Phillips Rebecca Williams
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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