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As the annual  wave of  sus ta inabi l i ty  repor ts  are being f ina l i sed for  publ ica t ion,  bus inesses  need to

be aware of  some of  the potent ia l  p i t fa l l s  o f  over  or  under repor t ing on the aims,  progress ,  de ta i l

and implementa t ion of  the i r  sus ta inabi l i ty - re la ted ac t ions.

Sustainability repor�ng is coming under increasing scru�ny from academics, civil

society organisa�ons and claimant law firms, who may use the informa�on for a

number of purposes, including:

to support academic reports which infer a connec�on between a business and
suppliers with unhealthy health and safety, labour or environmental records;

to allege “greenwashing” or “bluewashing” (in respect of social ma�ers) of ac�vi�es;
or

to allege a direct duty of care between the head office of a mul�na�onal company and those adversely affected by the
opera�ons of its subsidiaries or suppliers, with an associated responsibility for damages payouts.

All this is in addi�on to specific scru�ny of regulated ac�vi�es, especially of sustainability-linked financial products.

LEGAL  R ISK

Over the last four to five years, we have seen a significant increase in cases before

the English courts (and to a certain extent in the Netherlands and Germany also)

where an English domiciled mul�na�onal is alleged to have taken responsibility for

the ac�ons of overseas subsidiaries or supplier companies and/or assumed a direct

duty of care or other responsibility for the treatment of individuals affected by

opera�ons in their value chain. Although the relevant line of case law started off by

focussing on the responsibili�es alleged to have been assumed by parent companies,

this has now expanded to encompass allega�ons that mul�na�onals have unjustly

profited from a failure by other legal en��es to implement proper health and safety, labour and environmental standards at the

very beginning of their supply chain and across to the end of life disposal of assets.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 1



" t h e  a p p l i c a b l e  l a w  i s

g e n e r a l l y  t h e  l a w  o f  t h e

j u r i s d i c t i o n  i n  w h i c h

t h e  h a r m  o c c u r r e d "

" h a v e  i n  m i n d  h o w  t h e

c o n t e n t s  m a y  b e  u s e d

b y  o r g a n i s a t i o n s

l o o k i n g  t o  a t t a c k  a

b u s i n e s s  "

A number of ‘routes to liability’ can be extracted from the relevant case law (which at this stage, has merely concluded that

there is an arguable case in rela�on to the above scenarios, as opposed to an actual finding of liability a�er a full trial), including:

exercise of management or joint management of the relevant ac�vity;

providing defec�ve advice and/or promulga�ng defec�ve policies that are then implemented as a ma�er of course;

promulga�ng policies and taking ac�ve steps to ensure the implementa�on of those policies;

’holding-out’ in its public documenta�on that it exercises a par�cular degree of supervision and control over a specific area;
and

failing to take appropriate steps to ensure that a poten�ally hazardous asset, which is under its control, would not cause
harm to third par�es.

Other allega�ons have also been made in ongoing court proceedings in England which have yet to be tested by the courts,

including purchase of materials at a price that the business must have known could not be achieved without the use of

forced/child labour and/or without paying a living wage.

As these are tor�ous claims, the applicable law is generally that of the jurisdic�on in

which the harm occurred, meaning that these principles will likely be applicable to

mul�na�onals opera�ng in at least all countries which adopt English law as a base,

including much of Anglophone Africa and many Asian countries, as well as some

countries in South America.

In addi�on, the last 10 years have seen a number of other legal claims being brought

against mul�na�onals (with varying degrees of success), including for false adver�sing (which is also a criminal offence in a

number of jurisdic�ons), breach of regulatory du�es where supply chain due diligence laws exist (par�cularly France) and in

extreme cases, complicity in war crimes.

Relevant groups have also mooted the possibility of bringing claims against corporates on other bases (and in some cases, have

already issued a pre-ac�on le�er, se�ng in mo�on the li�ga�on process) including:

misrepresenta�on claims in respect of IPOs; and

claims that directors have failed to comply with their du�es to act in a way that promotes the company’s success and to
exercise reasonable care, skill and diligence, by failing to put in place sufficient ESG-related policies.

HOW DOES TH IS  T IE  INTO SUSTAINAB I L I TY
REPORT ING?
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Claimant law firms use the statements made in sustainability repor�ng and other public reports (for example, annual reports and

accounts) to jus�fy allega�ons that a company has exercised management or control over the ac�vi�es of another en�ty, or that

they have held themselves out as controlling or having superior knowledge and exper�se over another area, thereby crea�ng a

legi�mate expecta�on that they would protect against specific harms which later occurred.

It is therefore important when dra�ing a sustainability report to have in mind how the contents may be used by organisa�ons

looking to a�ack a business and make appropriate adjustments where possible, to make themselves a less a�rac�ve target for

such claims.

WHAT ABOUT REPUTAT IONAL  R ISK?

As men�oned above, sustainability reports are also o�en used in academic research

(resul�ng in published papers which are then used by civil society organisa�ons as

part of a wider advocacy campaign against corporates).  For example, an academic

may consider whether a business has complied with certain voluntary or “so� law”

standards, whether its claims are supported by any external data and whether they

match other available informa�on on its supply chain.

Claims made in sustainability reports (or an alleged lack of transparency) may also form the basis of complaints to non-judicial

bodies, such as the OECD Na�onal Contact Points or the UN Special Procedures Mandate Holders.  Whilst neither of these

bodies has the power to compel a corporate to take specific ac�on, they can (and do) make recommenda�ons to bring a

corporate’s prac�ces into line with the relevant voluntary standards. Ignoring these can have further reputa�onal consequences,

as well as poten�ally derailing an already well thought out plan to implement an increasingly challenging sustainability

programme over �me.  The company will wish to avoid interrup�ons to its journey towards integra�ng greater sustainability in a

way which is achievable, in terms of �me, resources and business planning.

WHAT SHOULD I  DO?

Talk to the team at WFW if you would like us to advise on ways of mi�ga�ng legal and reputa�onal risks arising from the

sustainability repor�ng exercise.

K E Y  C O N TA C T S

SARAH ELL INGTON
PARTNER LONDON

T: +44 20 3314 6317

SEllington@wfw.com
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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