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B ITE  S IZE  KNOW HOW FROM THE ENGL ISH COURTS

Insurance – Contract Interpreta�on

The Court of Appeal has determined the applicable jurisdic�on for disputes arising

out of a tower of insurance policies where the clauses conflicted. The primary policy

did not contain any choice of law and jurisdic�on clause, however the excess policies

provided for disputes to be subject to the same law and jurisdic�on as the primary

policy (the PPJC or Primary Policy Jurisdic�on Clause). The standard terms of the

excess policies also provided for English law and jurisdic�on to apply. The Court of

Appeal held that where the primary policy did not contain a law and jurisdic�on

clause, the PPJC in the excess policies did not apply. The choice of English law and

jurisdic�on in the excess policies was therefore applicable.

AIG Europe SA (formerly AIG Europe Ltd) v John Wood Group Plc [2022] EWCA Civ 781, 10 June 2022

Arbitra�on

The Commercial Court has confirmed that in arbitra�on it is a ma�er of procedural, not substan�ve, law to deal with the

principle that a party is precluded from raising in subsequent proceedings any ma�ers which were not, but could have been

raised in earlier proceedings (known as res judicata). The contract in dispute was governed by Indian law but the arbitra�on was

seated in London and therefore English law governed the arbitral procedure. The court rejected a challenge to the tribunal’s

decision based on the ques�on of res judicata being threshold principles of Indian cons�tu�onal law and therefore Indian law

should have been applied. It had been confirmed in the Supreme Court that res judicata was a procedural power and so English

law as the law of the seat of arbitra�on should apply.

Union of India v Reliance Industries Ltd [2022] EWHC 1407 (Comm), 9 June 2022
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Adjudica�on – Binding Nature

An adjudica�on decision issued during the project has been held not to bind the par�es in rela�on to the contractual mechanism

for final determina�on of the comple�on period (the contract was on the JCT Construc�on Management Trade Contract 2011

form). This meant that claims which were calculated by reference to the comple�on period could change between adjudica�on

and final contract account (such as for liquidated damages or �me extensions). However, the contract did not permit the

reconsidera�on or revalua�on of varia�ons that had been agreed or determined. Therefore, the adjudica�on was binding in

rela�on to such varia�ons. Careful analysis of each claim was required to conclude whether it had already been decided by the

adjudicator and it could not be resolved by general decree of the court.

Essen�al Living (Greenwich) Ltd v Elements (Europe) Ltd [2022] EWHC 1400 (TCC), 8 June 2022

Adjudica�on – Enforcement

FTH, a company in a Company Voluntary Arrangement, sought enforcement (and summary judgment) of two adjudica�on

awards against Varis that arose out of a design and build contract. Varis resisted enforcement at this �me given FTH’s financial

posi�on and its own cross claims. Where the claimant is in insolvent liquida�on, adjudica�on decisions will not be upheld by way

of summary judgment as it creates unfairness between the par�es because the company can recover in full but the creditor

must prove in the liquida�on against the fund. With a CVA, the company can trade out of its difficul�es, so it requires a different

approach depending on the facts. The court refused FTH’s applica�on for summary judgment on the basis that there was a real

risk of Varis being deprived of security for its cross claims, given the evidence that the CVA would only achieve par�al recovery

against all the claims and there was insufficient evidence that FTH was trading profitably.

FTH Limited v Varis Developments Limited [2022] EWHC 1385 (TCC), 8 June 2022

Should you wish to discuss any of these cases in further detail, please speak with a member of our London dispute resolu�on

team below, or your regular contact at Watson Farley & Williams:

Robert Fidoe Rebecca Williams

Ryland Ash Charles Buss

Nikki Chu Dev Desai

Sarah Ellington Andrew Hutcheon

Alexis Mar�nez Theresa Mohammed

Tim Murray Mike Phillips
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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