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Fol lowing the r i se  in  green inves tment  dur ing the pandemic,  wi th in the f i r s t  ha l f  o f  2022, ESG has

becoming an ever  more polar i s ing topic ,  mos t  recent ly  a t t rac t ing a number of  a l legat ions of  f raud.

As an in-house lawyer,  sus ta inabi l i ty  exper t  or  board member looking to maximise ESG

oppor tuni t ies  for  your  bus iness ,  whi l s t  min imis ing legal  and reputa t ional  r i sk  ( to  the ex ten t

poss ib le ) ,  what  are the main areas to  look out  for  in  the second hal f  o f  2022? Our legal  exper ts

d iscuss  some of  the f ront - runners :

CONTINUED EXTENS ION OF THE  APPL ICAT ION OF TORT IOUS PR INCIPLES  IN ESG
CLAIMS

Since the UK Supreme Court handed down its decision in Vedanta v Lungowe in April

2019, the English courts have seen a number of further claims alleging that direct

du�es of care are owed by parent and other companies allegedly exercising (or

claiming to exercise) control over overseas opera�ons – thereby sidestepping the

corporate veil. This has included claims against BHP Billiton for its alleged role in the

Fundao Dam disaster in Brazil, Bri�sh American Tobacco and Imperial Tobacco for

allegedly profi�ng from forced labour in Malawi, Dyson regarding similar issues in

Malaysia, Camellia Plc and PGI Group rela�ng to allega�ons of sexual violence in

Malawi and Facebook alleging its algorithm facilitated war crimes in Myanmar.

A number of these cases are either set for appeal hearings, appeal decisions or to be formally issued at court in the second half

of 2022, which should in turn give further indica�ons as to what is considered an arguable claim. Appeals are also due in the

seminal Australian and New Zealand cases of Sharma and Smith v Fonterra, as well as the Dutch climate change case brought by

Milledefensie and others against Shell. Proceedings also con�nue in the first Thai group claim of its kind against sugar producer

Mitr Phol, rela�ng to alleged land-grabbing in Cambodia, which has also included disclosure proceedings against Coca-Cola in the

US.

INCREAS ING REGULAT ION AND REGULATOR ACT ION

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 1



" B o t h  m o r e  r e g u l a t i o n

a n d  m o r e  t a r g e t e d

e n f o r c e m e n t  w i l l  b e  a n

i n c r e a s i n g  f i x t u r e  o v e r

t h e  c o m i n g  m o n t h s  a n d

y e a r s . "

" We  w i l l  l i k e l y  s e e

m o r e  i n d u s t r y - l e d

i n i t i a t i v e s  t o  s e e k  t o

d e f i n e  a  l i v i n g  w a g e

s p r i n g  u p . "

Both the Australian and New Zealand Courts of Appeal in Sharma and Smith v Fonterra respec�vely (the former alleging that an

Australian government minister owes a duty of care to Australian children when exercising certain official du�es and the la�er

alleging, inter alia, a tor�ous duty on companies to prevent climate change) have stressed the need for regula�on of climate

change issues, rather than reliance on the courts and tor�ous du�es to hold companies to account. This is likely to further

accelerate calls for tougher regula�ons to force corporates to align with Paris climate targets.

Consulta�ons on the EU proposals for a direc�ve on corporate sustainability due

diligence will con�nue, eagerly watched by a number of other countries which are

likely to follow the EU approach in this area. The proposals also contain provision for

na�onal supervisory authori�es, and a European Network of Supervisory

Authori�es, with the power to impose sanc�ons on non-conforming companies. The

spectre of greater EU regulatory ac�vity is also being mirrored on the other side of

the Atlan�c with proposals from the SEC to standardise repor�ng of ESG disclosures

and hold funds to a higher standard in order to avoid greenwashing.

Germany, of course, came out ahead of the EU with its Supply Chain Act, due to come into effect on 1 January 2023, and has also

led the charge of regulators, with a raid on DWS and its majority owner Deutsche Bank over greenwashing allega�ons on 31 May

2022. That follows years of inac�on by regulators on ESG issues, with the UK government having relied largely on civil society

organisa�ons to “enforce” the UK Modern Slavery Act and the French li�ga�on against Total for alleged breaches of the Duty of

Vigilance Law (brought not by the French government but, again, by civil society organisa�ons) having been �ed up in procedural

issues for several years. It seems that the poli�cal mood is now changing and both more regula�on and more targeted

enforcement will be an increasing fixture over the coming months and years.

MOVES TOWARDS MORE CONSISTENT VALUE
MEASUREMENT AND RAT INGS

The SEC’s announcements aimed at toughening up the factual basis behind

sustainability and investment labelling follows sustained discussions between a

number of ra�ngs agencies and other accountancy professionals aimed at

standardising measures of non-financial value. Further progress towards an agreed

standard is expected in the second half of this year.

SCRUT INY OF L IV ING WAGE

A number of the allega�ons in current and emerging English class ac�ons centre around the effect on farmers and other workers

at the bo�om of the supply chain not earning enough to sustain themselves and their families without resor�ng to the use of

child labour or being unable to provide basic subsistence and educa�on to their children. This issue has been discussed for some

�me, but to date there has been no consensus on how a living wage should be calculated on a global basis.

The emergence of living wages as a key risk area for corporates is likely to accelerate discussions in this area and we will likely

see more industry-led ini�a�ves to seek to define a living wage spring up, even if no agreed figures are reached by the end of

this year.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 2



" T h i s  f o l l o w s  a  t r e n d  o f

r e f e r r i n g  t o  h u m a n

r i g h t s  s t a n d a r d s  i n

o r d e r  t o  p r o v e  t h e

s t a n d i n g  o f  i n d i v i d u a l

c l a i m a n t s  t o  b r i n g

c l i m a t e  c h a n g e  c a s e s . "

GROWING UNDERSTANDING OF THE
INTERCONNECTEDNESS OF E ,  S  AND G

Following the increased discourse at COP26 on the need to ensure a just energy

transi�on for all and to support those at the bo�om of the supply chain in producing

materials more sustainably (as well as more profitably – tying into the living wage

comments above), we have also seen increased acknowledgment of climate change

as a human rights issue. This includes its impact on the right to subsist from land and

natural resources and the right to a family life, as well on indigenous peoples’ rights,

including the right to enjoy their own culture, which is o�en in�mately connected

with land. The interconnec�on between climate change and biodiversity with these issues is also likely to come further under

the spotlight as COP15 on Biodiversity con�nues in October this year.

This follows a trend of referring to human rights standards in order to prove the standing of individual claimants to bring climate

change cases (including in Milledefensie et al v Shell in the Netherlands), which is likely to con�nue into the second half of 2022

and beyond.
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Disclaimer

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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