
" The  mo re  va l uab l e
t h e  r i gh t ,  t h e  c l ea re r
t h e  l a nguage  o f  any
exc l u s i on  c l a u s e  w i l l
n e ed  t o  b e . "

C O M M E R C I A L  D I S P U T E S
W E E K LY  –  I S S U E  1 1 3
12 APRIL 2022 ARTICLE

B ITE  S IZE  KNOW HOW FROM THE ENGL ISH COURTS

Interpreta�on of contract

The supplier of an IT system wrongfully repudiated the contract a�er the buyer’s

refusal to pay a milestone contract following delays. The buyer’s claim for wasted

expenditure of £132 million was allowed as flowing from the repudia�on and it did

not fall within an exclusion for “indirect or consequen�al losses, or for loss of profit,

revenue [or] savings.” Wasted expenditure was an obvious and common type of loss

and where there was no express reference in the clause, the par�es could not be

taken to have excluded it. Further, it was not within the ordinary and natural

meaning of loss of profit, revenue or savings. In addi�on, there was commercial

common sense in excluding specula�ve and uncertain types of loss such as loss of

profits, but not easily ascertainable losses such as wasted expenditure.

Soteria Insurance Ltd (formerly CIS General Insurance Limited) v IBM United Kingdom Ltd [2022] EWCA Civ 440, 4 April 2022

Adjournment of trial – Ukraine war

A trial due to start in June 2022 has been adjourned because of the war in Ukraine. The judge acknowledged that although it was

in the public interest for trial dates to be maintained, there can be circumstances beyond the control of li�gants which can result

in an unfair trial if it is proceeded with. All par�cipants were from Ukraine and the London lawyers had experienced substan�al

difficul�es in obtaining instruc�ons from their clients. The ability of the defendants, as well as their lawyers and assistants in

Ukraine, to prepare for trial was impaired and mar�al law meant that the defendants were unlikely to be able to leave Ukraine to

give evidence.  Even remote evidence would present severe logis�cal difficul�es.  The trial was adjourned un�l June 2023.

JSC Commercial Bank Privatbank v Kolomoisky and others [2022] EWHC 775 (Ch), 1 April 2022
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https://www.bailii.org/ew/cases/EWCA/Civ/2022/440.html
https://www.bailii.org/ew/cases/EWHC/Ch/2022/775.html


Contract of carriage

A dispute arose in rela�on to the transport of wind turbine components by road from a Swedish port to the site of the wind farm

in Sweden. The contract was subject to English law and the Conven�on on the Contract for the Interna�onal Carriage of Goods

by Road 1956.  The transport company claimed unpaid invoices; the customer counterclaimed for set off of mobilisa�on and

demobilisa�on costs. The Court held that the common law preven�ng set off against freight in a cargo claim applied only to

freight in a narrow sense.  This contract was more akin to a contract for hire than one for freight. Therefore, the no set off rule

did not apply and there was no jus�fica�on for extending it to payments other than freight.

Holleman Special Transport & Project Cargo SRL v CO UK Shipping and Trading Ltd [2022] QBD (Comm), 4 April 2022 (judgment

not yet publicly available)

Undue influence

When the sole shareholder (and a director of Nature Resorts), Mr Dankou, sold 75% of his shares, the purchaser facilitated the

purchase with a loan from First Ci�zens Bank. When the purchasers defaulted on the loan the Bank exercised its right of sale. Mr

Dankou’s claim that the mortgage was voidable was rejected because there had been no undue influence over Mr Dankou by Mr

Wheeler, a lawyer and Nature Resorts’ other director. The Court of Appeal had been en�tled to reach the conclusion, based on

the evidence, that Mr Dankou had been exercising a free and independent judgment.

Nature Resorts Ltd v First Ci�zens Bank Ltd [2022] UKPC 10, 4 April 2021

Should you wish to discuss any of these cases in further detail, please speak with a member of our London dispute resolu�on

team below, or your regular contact at Watson Farley & Williams:

Robert Fidoe Rebecca Williams

Ryland Ash Charles Buss

Nikki Chu Dev Desai

Sarah Ellington Andrew Hutcheon

Alexis Mar�nez Theresa Mohammed

Tim Murray Mike Phillips
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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