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PART  2  –  THE  LEGAL  AND REGULATORY FRAMEWORK AND ESG R ISKS

As discussed in Part 1 of this series of ar�cles, deep-sea mining has become a hot topic in recent months. Whilst Part 1 focussed

on the prac�cali�es of deep-sea mining and the numerous complex challenges that this presents, Part 2 examines the

interna�onal legal and regulatory framework and the significant environmental, social and governance (“ESG”) risks that deep-

sea mining has the poten�al to create if not properly addressed through robust baseline and environmental impact assessment,

regula�on and enforcement.

LEGAL  CHALLENGES

Whilst there will undoubtedly be a host of legal challenges to be overcome in the

context of, for example, structuring and taking security of these sorts of projects in

different countries around the world with different legal systems, the purpose of this

ar�cle is to focus on interna�onal regulatory framework around ESG ma�ers.

It appears that the current interna�onal regulatory framework is not sufficiently

sophis�cated to regulate deep-sea mining and ensure that explora�on and

exploita�on is being carried out in an environmentally sound way. Given the

complexi�es of agreeing the UN Conven�on on the Law of the Sea (“UNCLOS”) and

that the United States has not ra�fied it (although recognising it as a statement of

principle,) ge�ng such interna�onal agreement when rare (and extremely valuable)

resources are being discussed is already proving to be a challenge.

DRAFT  EXPLOITAT ION REGULAT IONS
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The ISA, created by UNCLOS and charged with overseeing and administering a system for deep-sea mining, is responsible for

regula�ng and gran�ng contracts (also referred to as licences) to explore for and exploit deep sea mineral resources. Dra�

Exploita�on Regula�ons (“DER”) on exploita�on of mineral resources in the Area (ISBA/25/C/WP.1) were published by the ISA’s

Legal and Technical Commission in 2019. As men�oned in Part 1 of our ar�cle, ISA is working to finalise the DER by 2023 which is

perceived by many to be too rushed and premature. Dra� standards and guidelines to complement the DER are s�ll being

developed.

The DER incorporate various key elements one would expect from an environmental protec�on perspec�ve, such as provisions

aimed at preserving the precau�onary principle and the polluter pays principle as well as provisions for operators (also referred

to as “contractors”) to draw up a Plan of Work and a feasibility study before a licence can be granted. A Plan of Work must cover

and append to a schedule of any Contract the Mining Workplan, Financing Plan, Emergency Response and Con�ngency Plan,

Training Plan, Environmental Management and Monitoring Plan, Closure Plan, Health and Safety Plan and Mari�me Security Plan

amongst others.

The DER also contain provisions in rela�on to an “Environmental Performance Guarantee” and an “Environmental Compensa�on

Fund” for the administering authority to tap into in order to fund any environmental remedia�on that cannot be met by the

contractor in the event of “serious harm” (i.e. significant adverse change in the marine environment) resul�ng from exploita�on

ac�vi�es.

An UNCLOS Ar�cle 145 obliga�on to “ensure effec�ve protec�on for the marine environment from harmful effects which may

arise from such ac�vi�es” is enshrined in Regula�on 2 of the DER. However, given the various regulatory and prac�cal challenges

involved in deep-sea mining and the scarcity of scien�fic knowledge about the degree of irreversible harm it can cause, we are

likely to witness a surge in legal challenges being brought specifically for failures to meet Ar�cle 145. Furthermore, given the

concerns of the wider scien�fic community as to the effects of deep-sea mining (and with electric vehicle manufacturers

suppor�ng a moratorium on such ac�vi�es), ensuring there is no breach of the UNCLOS provisions in respect of the environment

will con�nue to prove problema�c. Whilst operators are obliged to produce an Environmental Impact Assessment (“EIA”) before

any works can commence, the baseline assessment which forms part of this is prac�cally una�ainable given the scarcity of

baseline evidence currently available regarding deep-sea mining. This has been iden�fied as a key weakness of the proposed

DER regime. Any EIA produced by operators under the DER will likely fail to meet the EIA test.

Cases regarding deep-sea mining are already star�ng to emerge. During 2021, the New Zealand Supreme Court ruled in Trans-

Tasman Resources Ltd v Taranaki Whanganui Conserva�on Board [2021] NZSC 127 that a marine consent for seabed mining

cannot be granted if the decision-maker is not sa�sfied that material harm will be avoided, remedied or mi�gated so that overall

the harm is not material. Furthermore, it is also known that an EIA by seabed mining contractor Nauru Offshore Resources, Inc.

for its proposed collector test does not include the required environmental baseline, underlining that the scien�fic knowledge

does not yet exist. There is strong argument therefore that absence of an environmental baseline makes it impossible to predict,

avoid or monitor impacts to the environment from the ac�vity.

ENFORCEMENT AND PENALT IES
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Sec�on 3 of the DER lays down some basic provisions for enforcement and penal�es

to provide for instances when the condi�ons of an exploita�on contract may be

breached by contractors. In the event of breach, the authority has the power to

issue a “Compliance No�ce” requiring the contractor to take such ac�on as may be

specified in the “Compliance No�ce”. If the contractor fails to comply with the

“Compliance No�ce” then the Council (execu�ve arm of ISA) has the power to either

suspend or terminate the exploita�on contract or to impose upon a contractor a

monetary penalty “propor�onate to the seriousness of the viola�on”. No star�ng

point or range is provided in the DER for the likely levels of penal�es. The penal�es

will likely be determined on a case by case basis. Importantly, the DER do not make it

a criminal offence for the contractor or the individuals in the posi�on of power

charged with overseeing the mining process to cause irreversible harm to marine

environment and biodiversity. The compliance bar, therefore, is set rather low for an

ac�vity that has the poten�al to cause significant and irreversible harm to the

seabed and its surrounding marine life.

SO,  WHAT’S  NEXT?

The ISA is intent on adop�ng regula�ons that would allow the undersea mining of cobalt, nickel and other metals to go ahead by

July 2023 on the basis that the Pacific Island na�on of Nauru in 2021 triggered a so-called ‘two year rule’ under UNCLOS which

requires the ISA do so. This is notwithstanding protests from a number of countries and the fact that at least 622 scien�sts along

with government ministries and agencies from 37 IUCN member countries are calling for a moratorium on deep-sea mining.

Leading companies including Volkswagen, BMW Group, Volvo Group, Google, Samsung SDI, Scania, Philips, Patagonia and banks

such as Triodos Bank, have also all called for a moratorium on deep-sea mining and pledged to keep deep-sea minerals from

their supply chains un�l the risks to biodiversity are be�er understood. Fishing industry associa�ons across Europe have also

called for a moratorium.

WHO WILL  F INANCE TH IS?

Finding a solu�on to these ques�ons, and then commi�ng the capital to build the assets, will also be a challenge. Given the

various concerns over the environment, will investors and debt financiers be willing to make the required equity investments

and loans, or for that ma�er will insurers be prepared to insure such ventures?

It may prove difficult or even impossible to jus�fy inves�ng in deep-sea mining given investors and financiers own increasingly

stringent internal climate and biodiversity commitments, ESG KPIs, obliga�ons under the Equator Principles risk management

frameworks and the more recent EU Taxonomy which categorically prohibit investments in and financing of projects which have

the poten�al to cause irreversible environmental damage and biodiversity loss. Conversely, there is much to be said for investors

and lenders who are commi�ed to those principles being involved, rather than let others pursue these projects with a minimal

compliance mindset.
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Only �me will tell whether seabed mining solu�ons should be put to bed once and for all or whether more studies into the

feasibility of underwater mining will eventually make the process safe enough for the marine world to be exploited in the future.

As noted in Part 1, there may also be a balance to be met in future between the environmental impact of poten�ally higher

grade deep-sea mining projects and that of lower grade surface or underground mines, par�cularly when pursuing an overall

trend towards greener energy. There is one thing we can be certain of and that is that the debate on whether or not deep-sea

minerals are essen�al to mee�ng the decarbonisa�on challenge is far from over.
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The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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