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Dismissal of employee refusing transfer lawful

The dismissal of an employee who was transferred to another site for organisa�onal

reasons and then failed to report to their new workplace is lawful, according to the

Supreme Court. Whilst the possible failure of the employer to comply with du�es

imposed by Ar�cle 2103 of the Italian Civil Code was raised, the court ruled that this

did not jus�fy the employee’s refusal to work at the new loca�on. In such cases, an

employee may apply to the courts for a declara�on that their transfer is unlawful,

but cannot refuse to perform their du�es without a judge’s order.

Supreme Court 10/02/2022 No. 4404

No compensa�on for falling downstairs

An employee who fell downstairs – although wearing non-slip shoes – is not en�tled

to compensa�on. The Supreme Court ruled that their employer could not be held liable for the accident as the employee was

equipped with accident preven�on equipment and that – in all probability – the provision of addi�onal safety features such as

an�-slip strips on the steps or a central handrail would not have prevented the fall.

Supreme Court 09/02/2022 No. 4210

Inhouse company recruitment procedures

Failure to comply with compe��ve and selec�ve procedures prevents the conversion of fixed-term employment rela�onships

into permanent ones, even in the case of inhouse companies (those that belong en�rely to the Italian Government or local

public bodies). The provisions that establish prohibi�ons or limita�ons on the recruitment of civil servants also apply to

companies with total local public shareholdings (or controlling shareholdings) which:

are directly entrusted with local public services without tenders;

carry out func�ons aimed at sa�sfying general interest needs that are not of an industrial or commercial nature; or

carry out ac�vi�es in support of administra�ve func�ons of a public nature.
Supreme Court 07/02/2022 No. 3768
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INPS payments owed despite employer-employee se�lement

In the event of a judgment ordering the reinstatement of an unlawfully dismissed employee (pursuant to Ar�cle 18 of Law No.

300/1970), the subsequent amicable se�lement between them and their employer does not prevent INPS from recovering the

omi�ed contribu�ons rela�ng to the period between the date of dismissal and the se�lement agreement. A judgment calling for

an employee’s reinstatement legally reac�vates their employment rela�onship and, therefore, their employer is obliged to pay

social security contribu�ons for the period between the dismissal and the order to reinstate, regardless of whether the

employee waived their right to their wages.

Supreme Court 03/02/2022 No. 3425

Dismissal due to inability to work lawful

If an employee develops an unforeseen inability to perform their du�es, their employer is required to carry out appropriate

measures and undertake reasonable accommoda�ons to safeguard the con�nua�on of their employment rela�onship. Such

measures may include changing the employee’s place of work, assigning them different tasks, having them par�cipate in various

training ac�vi�es or changing shi�s and working pa�erns. Such measures are not required, however, if their applica�on would

lead to a dispropor�onate burden on the company’s organisa�on and, in a recent case, the European Court of Jus�ce deemed

the dismissal of an employee on the grounds of incapacity to perform his du�es to be lawful.

Court of Jus�ce EU 10/02/2022 (Case C-485/20)

INPS clarifica�ons on new social nets usage

An issue concerning the prior comple�on of the informa�on and joint examina�on procedure (Ar�cle 14 of Legisla�ve Decree

148/2015) has arisen amongst companies that have access to the salary support scheme measures in place since the beginning

of January thanks to the new provisions of the 2022 Budget Law.

To clarify, INPS has specified that applica�ons referring to periods of suspension or reduc�on of work ac�vity between 1 January

and 7 February 2022 can be sent to them by 23 February 2022. In addi�on, if a trade union has declared that the informa�on

and joint examina�on procedure has been properly performed, companies are exempted from the requirement of proof of prior

communica�on.

INPS, Message 08/02/2022 No. 606

Secondment v transfer: what’s the difference?

The Supreme Court has clarified the difference between secondments and transfers. Secondments and transfers are different

concepts and meet different business needs. A secondment involves the temporary assignment of an employee to a place other

than their usual place of work, whereas a transfer involves a permanent change of place of work. Employee consent is not

required in either case.

Supreme Court 03/12/2021 No. 38340
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Subs�tute tax on foreign income

The income of “new resident” managers from stock op�ons is subject to subs�tute taxa�on if it is a�ributable to overseas work.

For this purpose, overseas secondments are not included. The subs�tute tax (Ar�cle 24-bis TUIR) is applied with reference to all

foreign income regardless of the amount or nature of said income, which is why the remunera�on of managers linked to

incen�ve plans is included.

Italian Tax Body, Answer to ques�on 14/02/2022 No. 83

Vulnerable individuals and smart working

A new Interministerial Decree states that individuals suffering from various chronic medical condi�ons that have low clinical

chance of recovery/improvement or are of a par�cular degree of seriousness (requiring life-saving therapies, transplants,

immunosuppression condi�ons, cancer etc.), may perform their work remotely un�l 28 February 2022. Smart work can also be

done through the assignment of different tasks appropriate to the employee’s rank and area of exper�se, or through the

performance of specific professional training ac�vi�es. Any medical condi�ons must be cer�fied by the employee’s GP.

Interministerial Decree (Health, Labour and Social Policy, Public Administra�on) 03/02/2022

No economic allowances for quaran�ne periods

Un�l 31 December 2021, for the purposes of economic allowances, periods spent in quaran�ne or enforced home working by

private sector employees equated to illness, whilst periods of absence from work of vulnerable individuals, where the work

could not be performed remotely equated to hospitalisa�on (Ar�cle 26, paragraphs 1-2, Decree Law No. 18/2020).

The INPS confirmed that, for 2022, economic benefits are not recognised for private sector employees rela�ng to periods of

quaran�ne or enforced home-working nor for so-called ‘frail employees’ who are unable to carry out smart working. For events

occurring between 2021 and 2022, recogni�on of the above indemni�es may be assured within the limits of the resources

available for the 2021 days only.

INPS, Message 11/02/2022 No. 679

K E Y  C O N TA C T S

GIUSEPPE BULGARINI
D’ELCI
PARTNER MILAN

T: +39 02 721 7071
M: +39 347 26 86 664

gbulgarini@wfw.com

ROBERTA CRISTALDI
COUNSEL MILAN

T: +39 02 721 7071
M: +39 344 0506106

rcristaldi@wfw.com

Disclaimer

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 3

https://www.wfw.com/people/giuseppe-bulgarini-delci/
tel:+39 02 721 7071
tel:+39 347 26 86 664
mailto:gbulgarini@wfw.com
https://www.wfw.com/people/roberta-cristaldi/
tel:+39 02 721 7071
tel:+39 344 0506106
mailto:rcristaldi@wfw.com


All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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