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The so-called “Decreto Sostegni-ter” (Decree-Law no. 4 of 27 January 2022), published in the
Italian Official Gazette no. 21 of 27 January 2022, sets out “urgent measures to support
businesses and economic operators, employment, health and territorial services, related to the
COVID-19 emergency, as well as to limit the effects of price increases in the electricity sector”
which entered into force the day after its publication.

The Decreto Sostegni-ter contains a series of measures aimed at mitigating the
"The Decreto Sostegni- effects of increases in the cost of electricity. One of these measures, introduced in
ter contains a series of Article 16, is a two-way compensation mechanism on the price of electricity
measures aimed at produced by plants powered by renewable sources.

mitigating the effects of

increases in the cost of This measure aims to both recover any extra profits earned by electricity producers
electricity. One of during 2022 and compensate unprofitable renewables-powered plants.

these measures,

introduced in Article The compensation mechanism will be in force from 1 February 2022 until 31

16, is a two-way December 2022 for the following types of plants:

compensation

mechanism on the price (i) “photovoltaic plants with a capacity of more than 20 kW which benefit from fixed

of electricity produced

premiums deriving from the Conto Energia mechanism, not subject to market
by plants powered by .

" prices”; and

renewable sources.

(ii) “plants with a capacity of more than 20 kW powered by solar, hydroelectric,
geothermal and wind energy sources which do not benefit from incentive

mechanisms”.

The Gestore dei Servizi Energetici (“GSE”) is responsible for implementing the compensation mechanism, including calculating a

fair remuneration price for electricity. This will be calculated as the difference between two values:
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1. average electricity prices up to 2020, i.e. the average reference price set, equal to the average of the hourly prices in that

zone recorded from the date of entry into operation of the plant until 31 December 2020, revalued in proportion to the

annual rate of change of consumer prices connected with the families of manual and clerical workers recorded by ISTAT. If the

plant entered into operation before 1 January 2010, the average reference price set will be equal to the average of the hourly

zonal prices recorded from 1 January 2010 to 31 December 2020, also revalued in the same way; and

2. current electricity prices, i.e. the hourly market price of electricity in that zone, or, for supply contracts executed before the

date of entry into force of the Decreto Sostegni-Ter, the average price indicated in such contracts.

"At first glance, the
rule in question
appears to conflict with
certain provisions of

the Italian Constitution,

The above mechanism is not applicable to agreements which provide for fixed price
(provided that this price is not 10% higher of the average reference price set as per

point 1 above).

If the difference between the above values is negative, the GSE will request the

producer to pay back to it the relevant amount; if the difference is positive, the GSE

as well as with the will pay the producer that difference.

principles of equality,

rationality and At first glance, the rule in question appears to conflict with certain provisions of the

proportionality, and of Italian Constitution, as well as with the principles of equality, rationality and

legitimate expectations . . . . .
proportionality, and of legitimate expectations and legal certainty.

and legal certainty."

Imposing such an extraordinary burden on operators of renewable energy sources

seems to infringe the principle of equality set out in Article 3 and the principle of
economic freedom of initiative set out in Article 41 of the Italian Constitution, in so far as such a rule: a) alters the economic-
financial balance of the relationships in place, in contravention of the principles of legal certainty and protection of expectations;
b) does not comply with the essential conditions for the legitimacy of an amendment affecting long-term relationships, thus
frustrating and eliminating the trust placed by operators in legal certainty; c) is arbitrary because it entirely shifts the cost of the
increase of energy prices upon the producers of energy from renewable sources; and d) is in any case unreasonable as it lists
2020, an anomalous year as far as energy prices were concerned due to the Covd-19 pandemic, as the reference parameter for

the value of compensation.

Furthermore, the provision leads to profoundly unequal situations such as treating

"It is crucial for

operators and trade

associations to strongly
and collectively oppose
this provision,
requesting its
cancellation or
amendment before the
Decreto Sostegni-ter

comes into force."

both operators that benefit from incentive measures (owners of photovoltaic plants
with a capacity of over 20 kW that benefit from fixed premiums deriving from the
Conto Energia mechanism) and operators that do not (owners of solar, hydro,
geothermal and wind power plants with a capacity of over 20 kW that do not have

access to incentive mechanisms) in the same way.

For all these reasons, it is crucial for operators and trade associations to strongly and
collectively oppose this provision, requesting its cancellation or amendment before

the Decreto Sostegni-ter comes into force.
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If this cannot be achieved, operators should consider individual (albeit coordinated) legal initiatives against the Article 16
measure in question. As soon as ARERA regulates the implementation arrangements under which the GSE will adopt the
(possibly) unfavourable measures, it will be possible to challenge them all before the courts of administrative justice. Possible
courses of action include bringing a challenge against Article 16 on grounds of breach of the Italian Constitution, as well as
pursuing further judicial remedies before the supranational courts in order to protect the operators’ legitimate expectations of

obtaining economic benefit from their entrepreneurial initiatives.
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Disclaimer

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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