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In  th i s  br ie f ing,  we look a t  ( i )  recent  and proposed changes to  the Takeover  Code adminis tered by

the Panel  on Takeovers  and Mergers  (“Panel” ) ,  and ( i i )  HM Treasur y’s  proposals  to  re form

exempt ions re la t ing to h igh ne t  wor th indiv iduals  and sophis t ica ted inves tors  under the UK

f inancia l  promot ion regime.

Our previous three briefings outlining various recent and proposed developments relevant to the London lis�ng markets can be

found here.

CHANGES TO THE  TAKEOVER CODE

In recent months, certain changes to the Takeover Code have come into force and

further miscellaneous amendments have been published for consulta�on. The Panel

has also announced that, with effect from 2 December 2021, it will only accept offer

documenta�on in electronic form.

Background

The func�on of the Takeover Code is to provide an orderly framework within which

takeovers are conducted and to promote, in conjunc�on with other regulatory

regimes, the integrity of the financial markets. Two key aims are to ensure that

shareholders of an offeree company are treated fairly and not denied an opportunity

to decide on the merits of a takeover offer and that shareholders in the offeree

company of the same class are afforded equivalent treatment by an offeror. In light

of this, and developments in the market, the Panel regularly reviews and proposes

changes to the regime set out in the Takeover Code.

Ju ly  2021 amendments
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The Takeover Code was amended with effect from 5 July 2021, following the Panel’s consulta�on in October 2020 on proposed

changes rela�ng to condi�ons to offers and the offer �metable, with changes also made to incorporate gender neutral wording.

Whilst the amendments significantly amended many rules of the Code, it is not thought that they will impact on the conduct of

bids to any great extent, in prac�ce.

The key changes include:

Certain changes to the opera�on of the offer �metable to simplify the �metable and
to accommodate the poten�ally lengthy �meframes required to sa�sfy condi�ons
rela�ng to official authorisa�ons and regulatory clearances;

Removal of the special treatment given to condi�ons and pre-condi�ons rela�ng to
clearance of an offer by the Compe��on and Markets Authority or the European
Commission and the ability to request suspension of the offer �metable if one or
more condi�ons rela�ng to an official authorisa�on or regulatory clearance have not
been sa�sfied two days prior to Day 39;

The introduc�on of a single date by which all of the condi�ons to an offer must be
sa�sfied, so that there is no longer a dis�nc�on between the date by which the acceptance condi�on must be sa�sfied and
the date by which the other condi�ons must be sa�sfied or waived;

The introduc�on of acceptance condi�on invoca�on no�ces, with an offeror being required to serve such a no�ce if it wishes
to invoke the acceptance condi�on and lapse its offer prior to the “uncondi�onal date”. Accordingly, offers no longer have
“closing dates” ahead of the uncondi�onal date;

A requirement for an offeror to set a “long-stop date” for a contractual offer, similar to the long-stop date typically included
in a scheme of arrangement;

Offeree company shareholders who have accepted an offer are able to withdraw their acceptance at any �me prior to
sa�sfac�on of the acceptance condi�on; and

Clarifying the provisions on the invoca�on of condi�ons and pre-condi�ons to offers.

Proposed amendments  to  the Takeover  Code

On 2 December 2021, the Panel published a consulta�on paper (PCP 2021/1)

seeking views on miscellaneous proposed amendments to the Takeover Code (most

of which are minor in nature). The deadline for comments is 18 February 2022 and

the Panel expects to publish a response statement in Spring 2022, with the final

amendments expected to come into force a month later.

The key proposed amendments include:

Requiring a publicly iden�fied poten�al offeror to announce any minimum level, or
par�cular form, of considera�on it is obliged to offer to offeree company

shareholders;
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Restric�ng a mandatory offeror, and any person ac�ng in concert with it, from acquiring addi�onal interests in shares in the
offeree company in the 14 days up to and including the uncondi�onal date of a mandatory bid and also in the 14 days prior
to the expiry of an acceptance condi�on invoca�on no�ce. The aim is to prevent a mandatory bidder from consolida�ng its
control during this 14 day period, allowing target shareholders to make an acceptance decision knowing the maximum
percentage of target shares in which the mandatory bidder and its concert party would be interested if the bid lapsed. In
addi�on, a bidder will not be permi�ed to flip its voluntary offer into a Rule 9 mandatory bid unless that offer can remain
open for acceptance for at least 14 days;

Clarifying the applica�on of the look-back period for determining the minimum price of a mandatory offer;

Amending the notes to Rule 9.1 so that there is only a single test for determining whether a chain principle offer is required,
other than in excep�onal circumstances, and reducing from 50% to 30% the threshold for the purposes of the test; and

The requirement for a Rule 9 waiver circular to include the offeree board’s opinion on the offeror’s plans, the �ming of the
publica�on of documents on a website and the removal of the requirement to send documents to the Panel and to advisers
to the other par�es to an offer in hard copy form.

Documents  in  e lec t ronic  form

As noted above, from 2 December 2021, the Panel will only accept offer documenta�on in electronic form, so documents should

no longer be sent in hard copy. Pending the changes to the Takeover Code itself in rela�on to hard copy documents (see above)

coming into effect, the Panel encourages advisers to the par�es to an offer to agree between themselves whether they wish to

be sent offer documenta�on in hard copy form in addi�on to electronic form.

Commentar y

The proposed amendments in PCP 2021/1 relate to various different provisions of

the Takeover Code and the Panel states that there is no over-arching theme to the

proposals. However, the Panel is of the view that the various amendments will either

be of benefit to offeree company shareholders and the market or will clarify,

improve or create certainty in rela�on to the exis�ng rules and the amendments will

not place any significant new burdens on par�es to an offer.

PROPOSED REFORM OF F INANCIAL  PROMOTION
EXEMPT IONS

On 15 December 2021, HM Treasury published proposals to update the exemp�ons

for high net worth individuals and sophis�cated investors under the UK financial

promo�on regime. This is in response to economic, social and technological changes that have occurred since the exemp�ons

were first introduced in 2001, and to instances of misuse of the exemp�ons iden�fied by the Financial Conduct Authority

(“FCA”).

In par�cular, the government has iden�fied that:

Infla�on has eroded the value of certain financial thresholds in real terms, meaning thresholds have become easier to sa�sfy;
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Pension freedoms introduced in 2015 mean individuals can withdraw assets from their pensions and so are more likely to
meet financial thresholds related to net assets;

The rise of online inves�ng, and in par�cular the emergence of the crowdfunding market, has made it much easier for
ordinary retail investors to invest in unlisted securi�es – in fact, a survey conducted in October 2020 by the FCA indicates that
at least 1.6m consumers hold investments in unlisted companies; and

Misuse can occur in different forms e.g. ranging from instances in which firms undertake only superficial checks to cases
where ordinary retail investors are coached to answer ques�ons about the exemp�ons in order to meet relevant criteria or
where statements required to be signed by investors are hidden within other detailed informa�on.

Background

A financial promo�on is a communica�on that contains an invita�on or inducement

to engage in a financial product or service. In the UK, the communica�on of financial

promo�ons is subject to regulatory safeguards which seek to ensure consumers are

appropriately protected so that they can make informed and appropriate decisions.

In general, an individual or business cannot communicate a financial promo�on

unless the content of the promo�on is approved by a firm which is authorised by the

FCA or Pruden�al Regula�on Authority, or the individual or business is authorised

itself, or an exemp�on to the regime applies. Breach is a criminal offence.

A number of exemp�ons exist which enable unauthorised persons to communicate

financial promo�ons in certain circumstances, including to defined groups or individual investors. The exemp�ons for cer�fied

high net worth individuals, sophis�cated investors and self-cer�fied sophis�cated investors were introduced to help small and

medium sized enterprises (SMEs) raise finance from sophis�cated private investors, or “business angels”, without the cost of

having to comply with the financial promo�on regime.

Proposed changes

The government believes that the high net worth individual and sophis�cated investor exemp�ons con�nue to have a role to

play, and so should be retained, but they should be updated to reflect current circumstances and to reduce the poten�al for

misuse. It is proposing:

Increasing the thresholds for high net worth individuals – the government’s view is that the current net income and net asset
thresholds of £100,000 and £250,000 should be increased in line with infla�on as a minimum, but it seeks views on the
appropriate levels. It cites, by way of example, that earning an income of over £100,000 would have in 2001 placed an
individual in the top 1% of earners, whereas in 2019 this would have put the individual in the top 3% of earners. No change is
proposed to the assets in scope of the net asset calcula�on (which currently, for example, exclude an investor’s primary
residence and pension benefits);
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Amending the criteria for self-cer�fied sophis�cated investors – of the four possible
criteria that can be met, the government is proposing to (i) remove the criteria that
an investor has made more than one investment in an unlisted company in the
previous two years, as the rise in online inves�ng, as illustrated by the survey data
above, means that this is no longer considered a reliable way to demonstrate
sophis�ca�on, and (ii) amend the criteria that an individual has been in the last two
years a director of a company with an annual turnover of at least £1m to raise the
threshold to £1.4m to reflect infla�on;

Placing a degree of responsibility on firms to ensure individuals meet the criteria to
be deemed high net worth or sophis�cated – currently, firms that make promo�ons
under the high net worth individual and self-cer�fied sophis�cated investor
exemp�ons are only required to “believe on reasonable grounds” that the individual

they are communica�ng to has signed the requisite investor statement. There is no obliga�on on the firm to check that the
individual actually meets the criteria. To try and ensure that prospec�ve investors do sa�sfy the thresholds, it is proposed
that firms communica�ng the financial promo�on must have a reasonable belief that an individual meets the criteria, not
simply that they have signed a relevant statement. The consulta�on states that it will be for firms to determine how they
come to this conclusion and how to document this, although, as the investor would s�ll be required to sign the investor
statement, there would be a responsibility on both the investor and firm to ensure the relevant condi�ons have been met;

Upda�ng the high net worth individual and self-cer�fied sophis�cated investor statements – it is proposed to update the
format, simplify the language (e.g. with fewer references to financial services legisla�on) and require investors to select the
specific criteria that they meet in order to be classified as high net worth or sophis�cated and to set out how they meet
these criteria. For example, in the case of the high net worth individual exemp�on, an investor could be required to fill in
their income and/or the value of their net assets to demonstrate how they meet the tests (although they would not be
required to prove their answer). The aim is to increase engagement with the statement to ensure investors correctly cer�fy
themselves and to limit the informa�on that gets “clicked through” without having been read or understood – as is
frequently the case with terms and condi�ons or cookie consent no�ces – and to increase awareness of the regulatory
protec�ons investors are giving up when receiving promo�ons subject to the exemp�ons; and

Upda�ng the name of the high net worth individual exemp�on to remove the reference to “cer�fied” – this reflects that third-
party cer�fica�on is not required for this exemp�on.

Any reforms to the financial promo�on regime are also intended to apply to similar

exemp�ons under the regime restric�ng promo�on of collec�ve investment

schemes. The consulta�on closes on 9 March 2022.

Commentary
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The review considers the three exis�ng exemp�ons for cer�fied high net worth individuals, sophis�cated investors and self-

cer�fied sophis�cated investors, but the specific proposals only relate to the exemp�ons for high net worth individuals and self-

cer�fied sophis�cated investors. These two exemp�ons can only be used to market investments related to unlisted companies

(and not listed shares or those traded on AIM or the AQSE Growth Market). These changes will be relevant in the context of pre-

IPO fundraisings, which frequently feature in IPO planning, as well as fundraisings for SMEs in earlier stages of development. The

effect of the proposals, if introduced, will be to increase financial tests for infla�on and �ghten certain criteria around the

experience of investors within those two exemp�ons. While this may slightly reduce the available investor pool, it should come

with increased assurance that those who can invest have the requisite experience and ability to absorb losses.

CONCLUS ION

In both cases, we will wait to see the outcome of the current consulta�ons and the impact any changes will have on the market.
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