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As the Omicron variant of Covid-19 spread rapidly across the UK, Plan B measures were introduced and are now being eased

again. We consider the challenges for employers and examine a recent employment tribunal decision on an employee’s

refusal to go to work for fear of catching Covid-19.

CHALLENGES FOR EMPLOYERS

Bus iness  cont inui ty  ar i s ing f rom Omicron re la ted s ta f f  shor tages

An es�mated 4.3m people in private households across the UK had Covid-19 in the seven days leading up to 6 January 2022.

Such high case numbers have caused tes�ng shortages and considerable staff shortages across all business sectors. Staff

shortages are likely to con�nue for some �me, with ministers recently asked by Boris Johnson to prepare con�ngency plans for

public sector workforce absences of up to 25%. Staff shortages are likely to be equally problema�c for the private sector.

The government has tried to help by amending the mandatory ten-day quaran�ne

period. It is now possible for employees to stop self-isola�ng a�er five days provided

they received two nega�ve lateral flow results on days five and six of that period.

I s sues  wi th  pay

The government also introduced a scheme to support those on low incomes whilst

self-isola�ng by providing one-off payments of £500 (known as the Test and Trace

Support Payment). This must be claimed by employees where they are eligible, but it

does not apply to all.

Withhold ing company s ick  pay ent i t lements  for  unvacc inated

employees
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Recent news reports suggest that employers are beginning to introduce measures that cut company sick pay en�tlements for

unvaccinated staff who do not have mi�ga�ng circumstances for being unvaccinated and need to self-isolate because of

exposure to Covid-19. This is not without risk. Unless excep�ons are made, employees who, for example, are pregnant or who

cannot be vaccinated due to medical reasons may be able to bring discrimina�on claims if they find they are not en�tled to the

same company sick pay as vaccinated colleagues.

Heal th  and safe ty

For those who cannot work from home, employers s�ll need to be mindful of the health and safety implica�ons.

Employers have a duty to manage risks in the workplace by taking reasonably prac�cal steps which include comple�ng

assessments of the risks of Covid-19 in the workplace, keeping workspaces well ven�lated and regular cleaning.

Equally, where employees are working from home, employers should maintain regular contact to make sure employees have the

equipment and support that they need to carry out their jobs.

Can employees re fuse to  a t tend the workplace for  fear  of  ca tching Covid-19?

No, said an employment tribunal in a recent decision.

Under the Equality Act 2010, it is against the law for employers to discriminate against employees because of a protected

characteris�c, which include religion or belief, age, sex, disability and race. This is separate from the “serious and imminent

danger” argument raised by other employees which is health and safety related. The claimant in this case complained of

unlawful discrimina�on under the protected characteris�c of religion or belief, sta�ng her belief was “a fear of catching Covid 19

and a need to protect myself and others” and that it was a philosophical belief.

The tribunal considered the case of Granger plc v Nicholson [2010] and the criteria it set out to sa�sfy the defini�ons of a

philosophical belief, which are:

1. the belief must be genuinely held;

2. it must be a belief and not, as in McClintock v Department of Cons�tu�onal Affairs [2008], an opinion or viewpoint based on
the present state of informa�on available;

3. it must be a belief as to a weighty and substan�al aspect of human life and behaviour;

4. it must a�ain a certain level of cogency, seriousness, cohesion and importance; and

5. it must be worthy of respect in a democra�c society, be not incompa�ble with human dignity and not conflict with the
fundamental rights of others.

The tribunal decided that the claim failed on both the second and third criteria.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 2

https://assets.publishing.service.gov.uk/media/61c2df2e8fa8f54c18a64100/X_v_Y_-_2413947_2020_-_Reserved_-_Preliminary.pdf


The fear of catching Covid-19 was not deemed to be a philosophical belief, instead a “reac�on to a threat of physical harm and

the need to take steps to avoid or reduce that threat”. Further, the tribunal considered that the claimant’s fear could be

described as a widely held opinion based on the present state of informa�on. Discussing the second failed criteria, the tribunal

stated that while the claimant’s fears were weighty and substan�al and about aspects of human life and behaviour, they do not

amount to a belief and therefore the criteria could not be met.

Due to Covid-19 related reasons, the respondent applied for the hearing to be conducted virtually. Notably, given the reasons for

bringing a claim (namely the fear of catching Covid-19), the claimant objected and requested the hearing be held in person. She

cited security issues with conduc�ng the hearing virtually. Her objec�ons were upheld, and the hearing took place in person.

KEY STEPS  FOR EMPLOYERS

Try to plan for possible staff shortages and consider how these can be managed appropriately;

Complete the necessary Covid-19 risk assessments and provide an adequate working environment for all employees; and

If your business plans to withhold company sick pay from unvaccinated employees consider how you will avoid giving rise to
discrimina�on arguments and make excep�ons for those with mi�ga�ng circumstances.

Trainee Amy Tully also contributed to this ar�cle.
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Disclaimer

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.
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The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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