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On 14 Januar y 2022 the European Par l iament ’s  Rappor teur,  MEP Pe ter  L iese,  publ i shed his  draf t

repor t  on a proposal  to  rev ise the Emiss ions Trading Sys tem (ETS)  Direc t ive¹  which forms par t  o f

the ‘Fi t  for  55’  package of  c l imate and energy re forms publ i shed on 14 Ju ly  2021. The draf t  repor t

inc ludes a number of  ambi t ious  amendments  to  emiss ions t rading for  the mar i t ime sec tor  –  the

Mari t ime ETS – which,  i f  agreed,  wi l l  pu t  more pressure on the mar i t ime indus t r y  to  swi tch to

c leaner  fue ls  sooner  than or ig inal ly  p lanned.  Fur ther  amendments  are expec ted to be submi t ted in

response to  ongoing feedback f rom bus inesses  in  the coming weeks.  We wi l l  produce a more

detai led ar t ic le  as  these progress  to  the i r  f ina l  form.

WHAT KEY AMENDMENTS ARE  RECOMMENDED TO
MAKE MARIT IME ETS  GREENER?

Whilst the underlining principle of the Mari�me ETS proposal (as discussed in our

October 2021 ar�cle) is consistent with the ‘polluter pays’ principle, there are a

number of significant changes to the defini�ons, scope, phase-in periods and

thresholds which are being proposed in the dra� report:

Full repor�ng on emissions to commence in 2025: Shipping companies will have to
surrender 100% of their verified emissions allowances a year earlier than originally
proposed. The jus�fica�on for this amendment is that a shorter phase-in period will
indirectly increase the number of allowances available for other industries. Also, in
place of repor�ng 20% of verified emissions in 2023, 45% in 2024 and 70% in 2025,
as originally proposed, the dra� report calls for more ambi�ous ac�on by

recommending that shipping companies report on 33.3% of verified emissions for 2023; 66.6% for 2024 and 100 % for 2025
and each year therea�er. Moving the date of full applica�on forward by one year, from 2026 to 2025, will apparently make
around 57m allowances available to other industries caught by the ETS which would otherwise have been cancelled under
the Commission proposal;

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 1

https://peter-liese.de/images/ETS_DRAFT_Report_13-01-2022_new.pdf
https://www.wfw.com/articles/a-greener-voyage-fit-for-55/


100% of non-EU emissions from ships calling at EU ports to be caught if IMO fails to introduce a similar global measure by
2028: As only 50% of non-EU voyages are covered in the original dra� Mari�me ETS proposal, the dra� report recommends
that the Commission and Member States should foster interna�onal coopera�on to finally cover 100% of non-EU voyages.
The dra� report calls for 100% of the emissions from ships over 5,000 gross tons performing voyages between EU and third
country ports to be covered by ETS. The dra� report notes that capturing all of the non-EU emissions will only become a
necessity if the IMO fails to adopt a global based measure by the 2028 global stocktake deadline for the wider EU ETS and no
later than 30 September 2028;

‘Time charterers’ now expressly included in the defini�on of ‘Shipping Company’. The defini�on of ‘shipping company’ is
amended to include a ‘�me charterer’;

ETS responsibility and payment of final price to fall on the commercial operator who may not always be the Shipping
Company: The dra� report recommends that a binding clause should be included in contractual arrangements between
par�es which ensures that ETS responsibility and payment of ETS costs would fall on the en�ty that is ul�mately responsible
for the decisions affec�ng the CO2 emissions of the ship (including choice of fuel, route, speed and choice of cargo) and that
would be held accountable for covering the compliance costs paid by the shipping company. It is not yet clear whether such
binding clause will be an express legal requirement or an implied term. This amendment seeks to acknowledge that the
shipping company is not always responsible for purchasing the fuel or taking opera�onal decisions that affect the CO2
emissions of the ship. Those responsibili�es can be assumed by an en�ty other than the Shipping Company under a
contractual arrangement. This way the polluter pays principle would be fully respected and it is hoped that the uptake of
efficiency measures and cleaner fuels would be further encouraged. Another reason for this amendment is to address the
challenge competent authori�es o�en face when trying to trace down a commercial operator for companies based outside
the EU because there is no interna�onal registry of commercial operators in shipping. This way the proposed approach
ensures that the final responsibility of the commercial operator, by establishing a contractual requirement between the
shipowner and commercial operator to pass on the costs;

‘Opera�on of the ship’ is now also expressly defined for the purposes of the contractual alloca�on clause (see above) and
means “determining the cargo carried by, or the route and speed of, the ship”;

The scope of greenhouse gases that would have to be accounted for by shipping companies could widen from 2026
onwards to ensure alignment with the Paris Agreement targets. The dra� report also calls for the Commission to assess and
report to the EU Parliament by 31 December 2026 on the impact on the global climate of GHG emissions, other than CO2
and CH4, from ships arriving at, within or depar�ng from ports under the jurisdic�on of a Member State; and

Establishment of an ‘Ocean Fund’ is recommended to fund R&D into mari�me decarbonisa�on, cleaner fuels, short-sea
shipping and cleaner ports. The dra� report recommends that this should be established from revenues generated from the
auc�oning of allowances in respect of mari�me transport ac�vi�es under the EU ETS and from penal�es raised through the
proposed FuelEU Mari�me regula�on to improve the energy efficiency of ships and support investment aimed at facilita�ng
the decarbonisa�on of mari�me transport, including as regards short sea shipping and ports. It is also proposed that the
Ocean Fund should allocate special support to ice-class ships which are treated as par�cularly hard to abate.

CONCLUS ION
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The dra� report is the first step in a long process before the European Parliament adopts its posi�on for the nego�a�ons with

the Council. The dra� report is due to be considered on 10 February 2022 and further amendments are due to be submi�ed on

16 February 2022. A vote on the final amendments is likely to occur around June 2022. According to the European Community

Shipowners Associa�on, the text does not capture all of the industry and stakeholder points which have been fed through since

the original dra� was published on 14 July 2021 and it remains to be seen what will make the final text. What seems clear,

however, is that despite resistance from parts of the mari�me industry the Mari�me ETS is here to stay.

[1] Direc�ve 2003/87/EC establishing a system for greenhouse gas emission allowance trading within the Union
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