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B ITE  S IZE  KNOW HOW FROM THE ENGL ISH COURTS

Appeals

The Court of Appeal sets out its reasons for imposing condi�ons on an appeal a�er

the permission stage pursuant to CPR 52.18(1)(a) by making an “unless” order

requiring the appellant to pay money into court.  At the permission stage it was

an�cipated that the appellant may not pay the judgment and that the process of

enforcement in India would take a long �me.  However, the court found that there

were compelling new reasons to impose condi�ons because the appellant had

resisted enforcement in India by alleging that sums awarded amounted to a penalty

thereby re-opening a point on which the appellant had already lost in the court

below and was not part of the appeal. Whilst the court was prepared to accept that

in the circumstances an unless order to pay all of the judgment sum into court ran

the risk of s�fling the appeal, it considered that SpiceJet, with funding from its

majority shareholder, could reasonably and propor�onately be ordered to pay

£5million into court out of a total judgment of £42million in order to see the appeal

through.

SpiceJet Limited v De Havilland Aircra� of Canada Limited.

Insolvency

There are two judgments which are illustra�ve of the principles applied where a statutory demand against an individual or

winding up pe��on against a company is opposed on the basis that the alleged debt is disputed in good faith and on substan�al

grounds. The cases have contras�ng outcomes following the court’s examina�on of the available evidence and considering the

test for taking into account further material reasonably expected at trial.  In one case, the court upheld a decision by a District

Judge that the dispute was fanciful and in the other case, the court ruled that the dispute was on genuine and substan�al

grounds and was not a ma�er suitable for disposal by way of pe��on.

Swallow v Marshreqbank PSC, The Pe��oner v The Company

S p i c e J e t  L i m i t e d  v  D e
H a v i l l a n d  A i r c r a f t  o f
C a n a d a  L i m i t e d .
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https://www.bailii.org/ew/cases/EWCA/Civ/2021/1834.html
https://www.bailii.org/ew/cases/EWHC/Ch/2021/3265.html
https://www.bailii.org/ew/cases/EWHC/Ch/2021/3249.html


The courts considered failures to comply with the provisions of Schedule B1 to the Insolvency Act 1986 (“Sch B1”) and the

Insolvency Rules 2016 (the “Rules”) and whether these effected validity of ac�ons of the administrators of three companies now

in liquida�on. In Pa�sserie, the use of the creditors commi�ee to approve revised proposals (formerly rejected in a creditors

mee�ng) for the company moving to a creditors voluntary liquida�on (“CVL”) was acknowledged  to be a procedure which was

not permi�ed by the whole scheme of Sch B1. Notwithstanding this, the court held that the administrators had power to move

the company to a CVL under Sch B1 para 83. Further, a non-compliance with the Rules for their appointments as liquidators for

which no consequence was specified was found to be a non-fundamental requirement not leading to substan�al injus�ce and

therefore did not invalidate the appointments.

Re Pa�sserie Holdings plc (in Liquida�on) & Ors

Arbitra�on

The Commercial Court considers a challenge to an arbitra�on award for serious irregularity under s68 of the Arbitra�on Act

1996.  The challenge includes mul�ple grounds including failure to adjourn to allow a visit to the construc�on site in the

Democra�c Republic of Congo, failure to adjourn due to counsel having contracted Covid-19, the decision to award costs

including the failure to allow cross examina�on in rela�on to a li�ga�on funding agreement and the awarding of compound

interest on monthly rests.  Other issues including anonymity (for par�es and counsel), publica�on and redac�ng of sensi�ve

informa�on were also considered.  All grounds of the challenge failed.

Tenke Fungurume Mining SA v Katanga Contrac�ng Services SAS

Should you wish to discuss any of these cases in further detail, please speak with a member of our London dispute resolu�on

team below, or your regular contact at Watson Farley & Williams:

Robert Fidoe Rebecca Williams

Ryland Ash Charles Buss

Nikki Chu Dev Desai

Sarah Ellington Andrew Hutcheon

Alexis Mar�nez Theresa Mohammed

Tim Murray Mike Phillips
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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