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BITE SIZE KNOW HOW FROM THE ENGLISH COURTS

Pleading Extrapolated Claims

In a case where the cost of a property development doubled following 3,604

"In my view, therefore

the Extrapolated Claim
does not give rise to
unfair commercial
pressure on [the
defendant]. I think the
alternative course
[pleading the remaining
3,437 variations] might
well have done."
Building Design
Partnership Limited v

Standard Life
Assurance Limited

variations in the building contract and other issues, the Court of Appeal upheld a
decision by the TCC not to strike out the claimant developer’s extrapolated claim for
abuse of process. The developer was permitted to plead a professional negligence
claim against the project design team partly by carrying out a detailed examination
of responsibility for a sample of 167 variations and extrapolating those results in
order to plead a global claim for the 3,437 remaining variations.

Building Design Partnership Limited v Standard Life Assurance Limited

Insurance — Non Avoidance Clauses (NACs)

An assured’s broker had mistakenly failed to pass on a policy amendment (including
a non-standard Transaction Premium Clause (TPC) and an NAC) to follow on
underwriters in the first policy year. This failure had a knock on effect in the second
year in that the same underwriters were induced to sign the renewal for the second

year (containing the TPC and NAC) by a representation that the terms were as per

the previous year (“as expiry”). Notwithstanding that the statements by the assured’s broker could have been sufficient to give
rise to an estoppel by convention or estoppel by representation, the NAC clause prevented the underwriters from relying on
such estoppels as a basis for rejecting claims under the TPC.

ABN Amro Bank N.V. v Royal & Sun Alliance Insurance plc & Ors
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Bills of Lading — Incorporation of Terms

War risk provisions in a voyage charter whereby the charterer paid for the additional insurance premium for Kidnap and Ransom
(“K&R”) cover to allow the vessel to traverse the Gulf of Aden meant that when the owner’s insurers eventually had to pay a
ransom to pirates who held the vessel for ten months, contribution for this ransom could not be sought from the charterers. As
between owners and charterers, the K&R cover was to be the sole fund for this purpose. However, notwithstanding that the bills
of lading carried general language incorporating “all terms of the charterparty” this particular regime for ransom payments was
held not to be incorporated and therefore owners were not prevented from seeking general average contributions from the bill
of lading holders.

Herculito Maritime Limited & Ors v Gunvor International BV & Ors

Sale of Goods — Advance Payment

The Court of Appeal upheld a decision of the Commercial Court in a dispute over a repayment obligation under an advance
payment of 90% of the purchase price for a cargo on low sulphur diesel oil. The court rejected the seller’s argument that a force
majeure clause which provided that termination after a force majeure event shall not “impair the obligations by the Seller to
repay ... the amount of the advance payment” did not itself contain an obligation to repay and the that the true obligation to
repay was contained in a separate comfort letter which the buyer received from the Russia based refinery supplying the diesel oil
(which the court described as “commercially useless”).

Nord Naphtha Limited v New Stream Trading AG

Should you wish to discuss any of these cases in further detail, please speak with a member of our London dispute resolution

team below, or your regular contact at Watson Farley & Williams:

Robert Fidoe Rebecca Williams
Ryland Ash Charles Buss

Nikki Chu Dev Desai

Sarah Ellington Andrew Hutcheon
Alexis Martinez Theresa Mohammed
Tim Murray Mike Phillips
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number 0C312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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