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Our f i r s t  ar t ic le  in  th is  three-par t  ser ies  on the cour ts ’  suppor t ive powers  in  LMAA arbi t ra t ions

cons idered the use of  ant i - su i t  in junc t ions to  enforce arbi t ra t ion agreements  prov id ing for

arbi t ra t ion in  London.  In  th is  ar t ic le ,  we discuss  the cour ts ’  powers  under the Arbi t ra t ion Act  1996

(“AA 1996”)  to  preser ve ev idence,  proper ty  and asse ts  and order  the a t tendance of  wi tnesses  in

LMAA arbi t ra t ions.

The default posi�on under the AA 1996 is that it is for the tribunal to determine

ma�ers of procedure. This is restated in the LMAA Rules 2021 (“LMAA Rules”),

which provide in clause 15(a) that “it shall be for the tribunal to decide all procedural

and eviden�al ma�ers, but the tribunal will where appropriate have regard to any

agreement reached by the par�es on such ma�ers”. Notwithstanding this, the

English courts retain the power to make certain orders in rela�on to the preserva�on

of evidence and assets under sec�on 44 of the AA 1996 where “the arbitral

tribunal…has no power or is unable for the �me being to act effec�vely” or the

par�es and/or tribunal agree that the court may intervene and to order the

a�endance of witnesses under sec�on 43. The powers conferred on the courts

under sec�ons 43 and 44 apply even if the seat of the arbitra�on is outside England

or no seat has been determined, but in such cases the court will consider whether it

is appropriate to intervene.¹

Whilst the courts’ powers under sec�on 44 are limited in order to prevent the

par�es from usurping the role of the tribunal, in circumstances where the tribunal is

yet to be cons�tuted or the relief required falls outside of the tribunal’s powers, the

court can play an important role in suppor�ng the arbitral process.

However, sec�on 44 (which is a non-mandatory provision of the AA 1996) has been

described as “one of the most difficult provisions in the Act”,² having generated a number of decisions and there are certain

issues, such as whether the courts’ powers extend to orders against third par�es, which remain largely unse�led by the courts.

I. Orders for the preserva�on of evidence and property

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 1

https://www.wfw.com/articles/in-support-of-maritime-arbitrations-part-1-anti-suit-injunctions/


"Se c t i o n  44  canno t
be  u s ed  by  t h e
pa r t i e s  t o  compe l
ea r l y  d i s c l o s u re
whe re  t h e re  i s  no
rea l  r i s k  o f  t h e
e v i d en ce  be i ng
de s t ro y ed  o r  l o s t . "

Where there is an eviden�al dispute and there is a concern that evidence will be destroyed or will deteriorate, one party may

apply to the tribunal or the court for access to the property or for the property to be preserved. A common example is where

there is a dispute between an owner and charterer over the condi�on of the vessel and the charterer has been denied access to

crucial evidence on board the vessel, such as the vessel’s logs or equipment and machinery.

Under sec�on 38(4) of the AA 1996 the tribunal may give direc�ons for “the inspec�on, photographing, preserva�on, custody or

deten�on of property” and order samples to be taken or other tests carried out provided that the property is the subject of the

proceedings or in respect of which any ques�on arises in the proceedings and is owned by or is in the possession of one of the

par�es. However, such an applica�on will o�en need to be made on an urgent and ex parte (‘without no�ce’) basis to be

effec�ve. This will not be possible if the tribunal is not yet cons�tuted and the LMAA Rules do not provide for the appointment

of emergency arbitrators or for expedited appointments.

Even if the tribunal is cons�tuted, save in excep�onal circumstances, the LMAA Rules require the applicant to provide the other

party with at least three days’ no�ce otherwise “any applica�on that has not previously been discussed with the representa�ves

of such other par�es and that does not fully record the rival posi�ons of the par�es will normally simply be rejected by a

tribunal”³.

In circumstances where the tribunal has no power or is unable to act effec�vely, the par�es may apply to the courts for an order

under sec�on 44 of the AA 1996. Sec�on 44(1) provides the courts with the same powers to make orders in respect of the

preserva�on of property as the court would have in rela�on to legal proceedings. This means that a party to the arbitra�on can

apply to the court under sec�on 44(2) for orders in respect of, inter alia:

the preserva�on of evidence;

the inspec�on, photographing, preserva�on, custody or deten�on of or the taking of samples or tes�ng of property which is
the subject of proceedings or as to which any ques�on arises in the proceedings (o�en referred to as a “Vasso Order”) “and
for that purpose authorising any person to enter premises in the possession or control” of one of the par�es; and

the sale of goods which are the subject of proceedings (which can be par�cularly useful where the goods are prone to
deteriora�on).

However, sec�on 44 cannot be used by the par�es to compel early disclosure where

there is no real risk of the evidence being destroyed or lost.⁴ Further, the courts’

powers are limited by sec�ons 44(3)-(5) which provide that, in cases of urgency, the

court may make such orders as it thinks necessary to preserve evidence or assets

(sec�on 44(3)), otherwise the court shall only act where an applica�on is made with

the permission of the tribunal or the agreement of the other par�es (sec�on 44(4)).

In either case the court will only act if or to the extent that the arbitral tribunal lacks

power or is unable for the �me being to act effec�vely (sec�on 44(5)).
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In Cetelem SA v Roust Holdings Ltd,⁵ the Court of Appeal clarified that this means that in urgent cases the court may only make

an order under sec�on 44(3) if it is “necessary for the purpose of preserving evidence or assets”. If a different order is sought

under sec�on 44(2), then the court can only act where an applica�on is made with the permission of the tribunal or the

agreement of the other party. However, the Court of Appeal also held that “assets” included contractual rights, thereby

broadening the circumstances in which applica�ons could be made under sec�on 44(3).

II. Injunc�ve Relief

If there is a concern that the defendant in arbitral proceedings will hide or dissipate assets to avoid complying with an award, the

claimant may consider applying for an interim injunc�on to ‘freeze’ the use of the defendant’s assets. As an LMAA tribunal does

not have the power to grant an interim injunc�on or order a party to provide security (other than for costs), any such applica�on

would need to be made to the court.

As with orders for the preserva�on of property, an applica�on for a freezing injunc�on can be made under sec�on 44 without

the permission of the tribunal or the agreement of the other party where it is a ma�er of urgency and it is necessary for the

preserva�on of assets. Although the applicant will need to show that there are good reasons for making an ex parte applica�on,

a “real risk” that assets will be dissipated will usually suffice⁶. Otherwise, the applicant will need the permission of the tribunal

or the agreement of the other party.

In U&M Mining Zambia Ltd v Konkola Copper Mines Plc,⁷ the applicant applied for a con�nua�on of a world-wide freezing order

(“WFO”) against the defendant’s assets to ensure the enforceability of an award of a London tribunal. Mr Jus�ce Teare granted

the con�nua�on of the WFO, notwithstanding that both par�es and the defendant’s assets were based in Zambia, on the basis

that the court had jurisdic�on because a WFO operates in personam and simply preserves the status quo un�l enforcement

takes place. That the claimant could have applied to the Zambian courts for the same order did not preclude the English courts

also having jurisdic�on. In obiter comments, Mr Jus�ce Teare expressed the view that sec�on 44 also applies a�er an award has

been issued but, considered that in any event, the court has jurisdic�on to order an injunc�on in such circumstances under

sec�on 37 of the Senior Courts Act 1981.⁸

Although the court has power, under sec�on 2(3) of the AA 1996, to grant a freezing injunc�on where the arbitra�on is seated

outside England, it is unlikely to do so without a clear connec�on to the UK.⁹ A party’s na�onality will not be sufficient,¹⁰ but

residence in or a presence of assets in the UK may suffice.¹¹

III. Orders for a�endance of witnesses

The par�es may also seek the assistance of the court under sec�ons 43 and 44(2)(a) to compel an uncoopera�ve witness to

a�end and/or provide evidence.

Sec�on 38(5) of the AA 1996 provides that “the tribunal may direct that a party or witness shall be examined on oath or

affirma�on, and may for that purpose administer any necessary oath or take any necessary affirma�on”. However, the tribunal

can only make such a direc�on if the witness is a party to the arbitra�on, which is not o�en the case, and the tribunal has

limited means of enforcing the direc�on.
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Under sec�on 43, a party may also apply to the court for an order securing the

a�endance of a witness, so long as they have the permission of the tribunal or

agreement of the other party and the witness is in the UK. Further, in A & Anr v C &

Ors,¹² the Court of Appeal held that the courts may make an order under sec�on 2(3)

and sec�on 44(2)(a) for the taking of witness evidence by deposi�on, regardless of

whether the witness is a party to the arbitra�on or the arbitra�on is seated outside

of the UK. In A & Anr v C & Ors, the seat of arbitra�on was New York and the

witness, who was not a party to the proceedings but was resident in England, was

refusing to provide evidence. Lord Jus�ce Flaux held that based on the wording of

sec�ons 2(3) and 44(2)(a) “there is simply no jus�fica�on in the language of the Act

for limi�ng the applica�on of the subsec�on to domes�c arbitra�ons”.

IV. Orders against third par�es

Whilst the Court of Appeal in A & Anr v C & Ors held that an order for the taking of evidence of a third party could be made

under sec�on 44(2)(a), it declined to consider whether the courts’ powers under sec�on 44 extend to the making of orders

against third par�es in general.

This issue has been the cause of some uncertainty since obiter comments in Cruz City 1 Mauri�us Holdings v Unitech Ltd &

Ors¹³ that orders under sec�on 44 cannot be made against non-par�es, notwithstanding the decision in Assimina Mari�me Ltd v

Pakistan Shipping Corpora�on (The “Tasman Spirit”),¹⁴ where a third-party surveyor based in the UK was ordered to produce a

survey report which was relevant to the arbitra�on. DTEK Trading SA v Mr Sergey Morozov & Anr¹⁵ followed Cruz City and the

court declined to make an order to preserve a se�lement agreement between two third par�es resident outside of England

under sec�on 44(2), dis�nguishing The Tasman Spirit on the basis that in that case an applica�on for a witness summons under

sec�on 43 had been made in conjunc�on with an applica�on under sec�on 44.

Both Cruz City and DTEK involved third par�es resident outside of the UK and the

court should s�ll be able to make orders against third par�es within the UK under

the court’s in personam jurisdic�on.¹⁶ However, Cruz City and DTEK have been

cri�cised for crea�ng a “lacuna whereby a non-party can take steps to seek to thwart

the arbitra�on agreement”¹⁷ and this issue would benefit from further considera�on

by the courts.

V. Conclusion

Sec�on 44 of the AA 1996, and the judgments on the sec�on, reflect the tension between the role of the court in suppor�ng the

proper func�oning of the arbitral process and the role of the tribunal to decide all procedural and eviden�al ma�ers. Whilst

there are a number of issues which are yet to be resolved by the courts, the benefit of sec�on 44 is that it limits the ability of

one party to frustrate the arbitral process by drawing the other into expensive and �me consuming li�ga�on a�er having agreed

that any dispute will be referred to arbitra�on, whilst also providing the par�es with access to relief that fall outside of the

tribunal’s powers.
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