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The government  has publ i shed i t s  long-awai ted Commerc ia l  Rent  (Coronavirus )  B i l l  (“ the B i l l ” ) ,

which in t roduces an arbi t ra t ion process  (“ the Arbi t ra l  Scheme”)  for  the reso lu t ion of  ren t  arrears

for  mandated c losures  and res t r ic t ions  (“Pandemic Arrears” ) .  I t  has a lso i ssued a code of  prac t ice

(“ the Code”)  to  prov ide immediate  guidance for  the negot ia t ion of  a reso lu t ion and guidance for

the Arbi t ra l  Scheme,  which i s  expec ted to be in t roduced in March 2022.

RENT RECOVERY STAT IST ICS

According to Bri�sh Chamber of Commerce survey data, by June 2021 77% of Pandemic Arrears had already been resolved via

agreements between landlords and tenants. They were no doubt assisted by a voluntary code of prac�ce for commercial

property rela�onships, first issued on 19 June 2020. This figure increased marginally to 80% by November 2021.

14% of tenants refused to engage with landlords and others will have been uninten�onally or deliberately dilatory in doing so. In

any case, we expect most of those were subject to court proceedings which (unlike forfeitures, CRAR and insolvency ac�on) the

government did not legislate against.

Accordingly, the number of landlords and tenants that might need the Code or be subject to the Arbitral Scheme once the Bill

passes should not be overstated.

ARB ITRAT ION

However, those landlords and tenants face a new legal landscape.

The Arbitral Scheme ringfences Pandemic Arrears which have not already been se�led. Tenants will essen�ally have six months

from the Act coming into force to ins�gate the Arbitral Scheme, but landlords are free to commence the process too. Tests of

tenant viability, affordability and landlord solvency are applied to decide between formal offers made by the par�es or a figure

determined by the arbitrator (payable over a maximum of two years) which preserves or restores the tenant’s viability whilst

maintaining the landlord’s solvency. The dichotomy of the viability (business health) of the tenant and the solvency (its corporate

survival) of the landlord is noteworthy.
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https://publications.parliament.uk/pa/bills/cbill/58-02/0189/21189lp.pdf
https://www.gov.uk/government/publications/commercial-rents-code-of-practice-november-2021/code-of-practice-for-commercial-property-relationships-following-the-covid-19-pandemic


" Te n a n t s  w i l l  e s s e n t i a l l y

h a v e  s i x  m o n t h s  f r o m

t h e  A c t  c o m i n g  i n t o

f o r c e  t o  i n s t i g a t e  t h e

A r b i t r a l  S c h e m e ,  b u t

l a n d l o r d s  a r e  f r e e  t o

c o m m e n c e  t h e  p r o c e s s

t o o . "

The arbitrators will be concerned with finance-driven considera�ons of the tenant’s

business (such as its performance from March 2020), an analysis of its balance sheet

and the like. However, wider considera�ons may also be brought into the equa�on,

such as the insolvency of a major customer or developments in the tenant’s wider

group.

PANDEMIC ARREARS

The Arbitral Scheme is concerned with Pandemic Arrears of rent, service charges,

insurance, interest and VAT on those sums for the period from 21 March 2020 to 18

July 2021 in England and 7 August 2021 in Wales (or such earlier date when

regulatory restric�ons were finally li�ed for the tenant’s business). This is determined on a case-by-case basis but Annex A to the

Code contains helpful tables illustra�ng the likely periods for market sectors. These tables are reproduced below for ease of

reference. By way of example, in England, the ring-fenced period for indoor leisure businesses (such as gyms) is taken to be 21

March 2020 to 18 July 2021.
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Source: UK Government’s code of prac�ce (Annex A).

The par�es will ordinarily share the arbitrators’ fees and hearing costs but bear their own legal expenses.

To ensure that the Arbitral Scheme has exclusive jurisdic�on for the formal resolu�on of Pandemic Arrears, landlords are

prevented from:

1. Pursuing forfeiture;

2. Using winding-up proceedings;
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https://www.gov.uk/government/publications/commercial-rents-code-of-practice-november-2021/code-of-practice-for-commercial-property-relationships-following-the-covid-19-pandemic


" T h e  B i l l ,  o n c e  e n a c t e d ,

w i l l  a l s o  r e t u r n  t o

l a n d l o r d s  t h e  p l e t h o r a

o f  l e g a l  r e m e d i e s

a v a i l a b l e  i n  r e l a t i o n  t o

r e n t a l  s u m s  o t h e r  t h a n

Pa n d e m i c  A r r e a r s  ( s u c h

a s  f o r f e i t u r e ,  C R A R  a n d

i n s o l v e n c y

p r o c e e d i n g s ) . "

3. Drawing down on rent deposits;

4. Issuing court proceedings. This extends to provisions to stay ongoing li�ga�on and even staying the enforcement of unpaid
judgment debts (so that they can be subjected to the Arbitral Scheme); and

5. A�ribu�ng a tenant’s payment a�er the ring-fenced period to Pandemic Arrears unless the tenant s�pulates otherwise.

The Bill, once enacted, will also return to landlords the plethora of legal remedies

available in rela�on to rental sums other than Pandemic Arrears (such as forfeiture,

CRAR and insolvency proceedings). This will support the normalisa�on of rela�ons

between landlords and tenants, though the Bill does contain provision for the

government to extend the Arbitral Scheme to further periods of pandemic

disrup�on.

The Bill also aims to prevent tenants from abusing the Arbitral Scheme via crea�ve

insolvency-events. It prevents tenants from compromising or varying ring-fenced

debt in a CVA, restructuring plan or scheme of arrangement a�er an arbitrator has

been appointed to the case. Nor may those arrears be included in such a

plan/restructuring for 12 months a�er an Arbitral Scheme award.

ARB ITRAT ION T IMEFRAME

As dra�ed, the Bill envisages that the Arbitral Scheme will be a truncated and expedited process. However, the dra�spersons

already appear to be alive to the fact that suitable arbitrators may struggle to adhere to these ambi�ous prescribed deadlines.

A summary of the proposed process is set out below.
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" I f  l a n d l o r d s  a n d

t e n a n t s  h a v e  f a i l e d  t h u s

f a r  t o  r e a c h  a n

a g r e e m e n t  o n  Pa n d e m i c

A r r e a r s ,  i t  s e e m s

i m p r o b a b l e  t h a t  t h e y

w o u l d  n o w  d o  s o

w i t h o u t  l i t i g a t i o n ,  e v e n

w i t h  t h e  a s s i s t a n c e  o f

t h e  C o d e . "

F IRST  IMPRESS IONS

If landlords and tenants have failed thus far to reach an agreement on Pandemic

Arrears, it seems improbable that they would now do so without li�ga�on, even

with the assistance of the Code. Recent cases¹ demonstrate that such li�ga�on will

invariably lead to judgment in favour of the landlord with tenants being given li�le

�me to pay (as well as a CCJ against them). It is feared that this could lead to the

closure or insolvency of businesses that are otherwise viable. Therefore, it is

inevitable that the government would introduce something akin to the Arbitral

Scheme to resolve the ongoing stalemate.

The Code and Bill, in principle, appear to be viable methods for resolving Pandemic

Arrears in a measured and prompt fashion. However, the Arbitral Scheme is, in

various ways, unfair to both landlords and tenants. Making solvency the primary measure when assessing impact on the landlord

may lead to draconian reduc�ons in Pandemic Arrears payable to landlords who have carefully managed their financial affairs

whilst maintaining pa�ence and solicitude to their defaul�ng tenants. Conversely, tenants that have cynically refused to pay in

an�cipa�on of the Arbitral Scheme and otherwise mismanaged their businesses may, perversely, secure the best results through

the Arbitral Scheme.

Equally, the Arbitral Scheme takes a narrow and commercially naïve view of the impact of the pandemic on tenant businesses.

By ar�ficially ring-fencing Pandemic Arrears to fixed periods, it fails to truly reflect the actual impact of Covid-19 on a tenant’s

business opera�ons. Take, for example, businesses in shopping centres which are heavily reliant on trade created by the foo�all

a�racted by neighbouring enterprises that were forced to close for periods. Even if the former suffered substan�al losses during

periods that it was able to operate without restric�ons (due to its neighbour being forced to shut), there will be no jurisdic�on

to consider and determine such sums within the planned Arbitral Scheme.
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Further, based on the evidence that the Bill encourages arbitrators to consider, par�es will need to call on substan�al

accountancy and economic exper�se in addi�on to legal assistance through the Arbitral Scheme. It is designed as an inquisitorial

process which par�es used to the adversarial approach of li�ga�on in the UK, USA and other common law jurisdic�ons may find

challenging.

Accordingly, the government’s aspira�on to simplify and streamline resolu�ons to enable the par�es to return to “business as

usual” seems ambi�ous. However, the challenges of the Arbitral Scheme may be just the encouragement that the last remaining

intransigent landlords and tenants need to achieve se�lements using the Code. Only �me will tell.

[1] Bank of New York Mellon (Interna�onal) Ltd v Cine-UK Ltd and others [2021] EWHC 1013 (QB);

London Trocadero (2015) LLP v Picturehouse Cinemas Ltd [2021] EWHC 2591 (Ch).
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