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Today is World Menopause Day. There are 3.5m women over 50 in the workplace in the UK and
that number is rising. Most women* will go through the menopause during their working lives. Yet
it is estimated that almost a million women in the UK have left their jobs as a result of menopausal
symptoms. What can employers do to break the menopause taboo; support their staff; and retain

talent?

The menopause is a natural part of ageing, usually occurring between 45 and 55
"It is estimated that years of age. In the UK, while the average age for a woman to experience

almost a million menopause is 51, many women will begin to experience symptoms in their mid to

women in the UK late forties (or earlier).

have left their jobs
as a resulf of WHAT'S THE ”‘I\PACTa

menopausal

0 Around 1 in 4 women will suffer severe menopause related symptoms, including
symptoms.
headaches, difficulty sleeping, hot flushes, poor concentration, anxiety and

depression.
Symptoms of the menopause can last several years.

Suffering in silence, fearing a lack of understanding or support from managers, can lead to a decline in self-esteem, a

deterioration in attendance and/or performance and, eventually, a feeling that resigning is the only option.

Employers who fail to adapt working environments and practices for women experiencing the menopause risk losing talent and

increased recruitment costs.

Women leaving businesses as a result of menopausal symptoms at the peak of their experience (many of whom are currently
working in, or eligible for, senior management roles) will adversely impact diversity at executive levels and affect the outcome of

both the gender pay gap and the gender pensions gap.

MENOPAUSE AND THE LAW: POTENTIAL FOR DISCRIMINATION CLAIMS
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https://committees.parliament.uk/committee/328/women-and-equalities-committee/news/156760/an-invisible-cohort-why-are-workplaces-failing-women-going-through-menopause/
https://www.nhs.uk/conditions/menopause/symptoms/
https://www.bbc.co.uk/news/uk-northern-ireland-57640881
https://www.theguardian.com/society/2019/aug/25/mandatory-workplace-menopause-policies-uk
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Discrimination based on any of the “protected characteristics” set out in the Equality Act 2010 is against the law. Currently,

menopause is not a protected characteristic.

However, employers still risk discrimination and/or harassment claims if the symptoms of menopause are treated differently
from other medical conditions. An example of this would be an employer failing to consider whether menopausal symptoms had
contributed to an employee’s decline in performance, when a condition affecting a man would not have been overlooked in the
same way (direct sex discrimination) or a workplace policy or procedure which disadvantages employees who are going through
the menopause, e.g. penalising employees who need to take more frequent toilet breaks (indirect sex, disability or age

discrimination).

Employment tribunals have held that comments relating to the menopause can
"Employers should constitute harassment on grounds of age or sex. Employers should ensure that it is
ensure that it is made made clear that “banter” about the menopause is considered just as unacceptable

clear that “banter” as “banter” about any protected characteristic.

about the menopause is

considered just as REASONABLE ADJUSTMENTS

unacceptable as

“banter” about any In some cases, symptoms of the menopause will amount to a “disability” for the
protected purposes of the Equality Act 2010. The legal definition is an impairment which has a

characteristic." substantial and long-term (12 months or more) adverse effect on someone’s ability

to carry out normal day-to-day activities.

If an employee with a disability is placed at a substantial disadvantage as a result of a policy or practice at work (and the
employer is aware or ought reasonably to be aware of this) a duty to make “reasonable adjustments” arises. Reasonable

adjustments should seek to reduce or remove disadvantages an individual may suffer because of their disability.

Examples in this context could include recording absence because of the menopause separately from other sickness absence,

making adjustments to uniform rules or allowing for more regular breaks.

WOMEN'’S HEALTH STRATEGY

In July this year, the House of Commons Women and Equalities Committee launched an inquiry into menopause and the

workplace. The committee will evaluate:

¢ how practices addressing workplace discrimination relating to menopause can be implemented;

o the extent to which current legislation protects women from discrimination in the workplace associated with the

menopause; and

e the economic and societal impact of this type of discrimination.

Caroline Nokes MP, Chair of the Women and Equalities Committee, said:
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https://www.acas.org.uk/menopause-at-work/menopause-and-the-law
https://committees.parliament.uk/committee/328/women-and-equalities-committee/news/156760/an-invisible-cohort-why-are-workplaces-failing-women-going-through-menopause/
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“Three in every five women are negatively affected at work as a result of the menopause. Excluding menopausal women from
the workplace is detrimental to our economy, our society and our place on the world stage [...] The menopause is ignored in

legislation. It is time to uncover and address this huge issue, which has been left near-invisible for far too long.”

Evidence submitted to the inquiry will inform the development of a “women’s health strategy”.

WHAT SHOULD EMPLOYERS DO NOW?2

"Employers must

Employers must approach the menopause sensitively, as a health and wellbeing dpproclch the
concern for staff (like any other medical condition). There are several key aspects to menopause
this: sensitively, as a
health and wellbeing
1. Raising awareness of what the menopause is, the impact it can have on concern for staff."

individuals” working lives and the support available to employees. Guidance

should be freely available in the workplace.

2. Manager training. Employees should feel confident in approaching their managers to raise concerns and managers should
know how they can provide support. Appropriate support can help reduce staff absence and improve employee wellbeing

and productivity.

3. Encouraging open and respectful communication about the menopause will give employees the confidence not to suffer in

silence.

4. Lack of assumptions. Employers should be aware that all types and stages of the menopause are different, and that
symptoms vary for everyone. It is important to consider individuals and workplace practices on a case by case basis to avoid

the risk of discriminating indirectly.

For further information, click here for the ACAS menopause at work guidance, and here for the Faculty of Occupational

Medicine’s guidance on menopause and the workplace.

*We have referred mainly to women in this article. Please note that the above applies equally to people who experience the

menopause but do not identify as women.

KEY CONTACTS

SARAH GILL

COUNSEL ¢« LONDON

T: +44 20 7814 8073

SGillewfw.com

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK | T:+44 207814 8000 | F:+442078148141/2 3


https://www.acas.org.uk/menopause-at-work/supporting-staff-through-the-menopause
https://www.fom.ac.uk/health-at-work-2/information-for-employers/dealing-with-health-problems-in-the-workplace/advice-on-the-menopause
https://www.wfw.com/people/sarah-gill/
tel:+44 20 7814 8073
mailto:SGill@wfw.com
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number 0C312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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