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WHAT IS  “ TH IRD PARTY  FUNDING”?

Third party funding (“TPF”) is where a third party funder agrees to pay a party’s legal

costs for pursuing a legal claim (whether through court li�ga�on or arbitra�on) in

return for an agreed share of any damages awarded and recovered by the funded

party.

The use of TPF in certain jurisdic�ons such as England and Wales, Asia and the

United States is common place. In the Middle East, however, TPF has not had the

same trac�on because funders have tended to have a nega�ve percep�on about the

certainty and foreseeability of legal decisions.

In the United Arab Emirates (“UAE”), that percep�on has been progressively changing due to the advancement of the innova�ve

free zone systems in Dubai and Abu Dhabi, and the introduc�on of new laws that improve the legal landscape. Last year, for

example, the UAE introduced a UAE Arbitra�on Law based on the UNCITRAL Model Law. This new Arbitra�on Law has gone

some way towards improving the laws that apply to onshore arbitra�on proceedings, thereby crea�ng greater certainty about

the enforceability of onshore arbitral awards: See our briefing on the topic here..

BENEF ITS  OF  TPF

The Middle East con�nues to see a huge number of disputes, most notably in the energy and infrastructure sectors. More o�en

than not, the amounts in dispute are significant as are the costs of pursuing or defending any claim. Contractors in par�cular can

be reluctant to dedicate significant amounts of capital to pursuing or defending a claim even though they may be confident of

their legal posi�on and rights.

There are a number of publicly listed interna�onal funders employing large teams of disputes lawyers and assessors who are

experienced in assessing the legal merits of any case right through to the prac�cal obstacles of enforcing and recovering any

arbitral award or court judgment. Such funders tend to be very cau�ous and selec�ve about the cases or por�olio of cases they

take on but if TPF can be secured, it opens up the possibility for a party to:

take the costs of a dispute “off the balance sheet” and retain capital for other business purposes or objec�ves;
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remove the “losing” risk in the sense that if the funded party loses its claim it will not have lost all of the legal costs but if its
wins the claim, it will recover damages it may otherwise have wri�en off;

balance the risks of li�ga�on across its business by funding a pool of claims, some with strong prospects of success and
others with weaker prospects of success;

leverage off the tac�cal advantage of demonstra�ng to the counter-party in the dispute that it has the funds to pursue its
claim(s) through to final This can essen�ally balance the playing field against a cash rich counter-party; and

add a layer of merit tes�ng to its legal case with the resources of the funder. Any sensible funder will only take on a case or a
por�olio of cases a�er it has received its own legal advice and carefully assessed the prospects of recovering an award or
judgment made in favour of the funded

With these significant benefits in mind, the funding of li�ga�on and arbitra�on proceedings can be an a�rac�ve proposi�on

par�cularly for contractors with a por�olio of claims with varying degrees of chances of success. But is such funding permi�ed in

the UAE?

TPF  IN THE  UAE

The UAE is one of the fastest growing legal jurisdic�ons in the Middle East and is somewhat unusual in the sense that it has a

civil law legal system onshore and common law legal systems in its free zones (see following).

ONSHORE

In onshore UAE (that is outside the jurisdic�on of the free zones), the UAE civil laws apply subject to Sharia’h principles.

Under UAE law, there is no absolute prohibi�on on TPF per se and it is considered that TPF complies with one of the most

prominent Sharia’h principles, maslaha, in serving the public interest; it should be in the public interest for funds to be made

available to a party for the purpose of pursuing or defending its legal case.

Prohibi�ons on interest (riba), excessive specula�on (gharar) and gambling (maisir) should not be infringed because:

a funding arrangement typically provides for the funder to receive a share of the damages award (and not interest on the
funded amount); and

a funder is unlikely to be excessively specula�ve or take unwarranted risks and will rather study a case carefully and agree to
only fund legal proceedings if it is sa�sfied that the funded party has a strong chance of success and recovery.

DIFC/ADGM FREE  ZONES

The Dubai Interna�onal Financial Centre (“DIFC”) and Abu Dhabi Global Market (“ADGM”) free zones have their own legal

systems and courts. The DIFC laws are modelled on English law while the ADGM applies English law directly. As such, the English

law approach to TPF is of relevance.
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l ead i ng  c i v i l  a nd
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Historically, TPF would have infringed the English common law prohibi�ons against

champerty and maintenance. Statute has significantly diminished the scope of these

prohibi�ons and (subject to public policy considera�ons) the modern English law is

generally more accep�ng of li�ga�on funding.

The DIFC and ADGM laws do not prohibit third party funding but the regula�on of

its use is underway. Following a public consulta�on, in 2017 a DIFC Courts Prac�ce

Direc�on was issued requiring a funded party to disclose the existence of any

funding arrangement including the iden�ty of the third party funder. The actual

funding agreement does not, however, need to be disclosed unless the court orders

disclosure. The judge can also take into account the funding arrangement when

considering any applica�ons for security for costs but the existence of the funding

will not in itself be determina�ve. In line with English law (Civil Procedure Rules Part

25.14 (2)(b)), the DIFC Courts Prac�ce Direc�on states that the DIFC Courts have jurisdic�on to make cost orders against third

party funders (and that would extend to security for cost orders).

In November 2018, the ADGM issued a public consulta�on on the ADGM Dra� Funding Rules in recogni�on of the fact that

“third party funding has become a common component in financing li�ga�on and arbitra�on proceedings in many leading civil

and common law jurisdic�ons”. The Dra� Funding Rules set out specific requirements in rela�on to the terms of funding

agreements, conflicts of interest and the requirement for independent legal advice by the funded party. Once approved, the

ADGM Funding Rules will apply to court li�ga�on and arbitra�on proceedings conducted in the ADGM.

IN  SUMMARY

As the legal landscape in the UAE con�nues to change, we are seeing a much greater appe�te for TPF funding of court li�ga�on

and arbitra�on cases in the UAE.

Such funding opportuni�es could be extremely beneficial to those opera�ng in the UAE and we are able to advise on the op�ons

available and the applicable procedures.

Mustafa Darwich, a former trainee in our Dubai office, also contributed to this ar�cle.
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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