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On 12 March 2019, the Council of the European Union added Bermuda to its list of non-coopera�ve jurisdic�ons for tax

purposes.

Being added to the “blacklist” amounts to a move to “name and shame” rather than to impose prac�cal measures on Bermuda.

However, Bermuda is understandably disappointed by the change in its status, given its steps to introduce economic substance

rules. The Government in Bermuda has expressed a hope and expecta�on that they will be removed from the blacklist on the

next review of the list, understood to be in May 2019.

What i s  the European Union l i s t  o f  non-co-operat ive jur i sd ic t ions for  tax purposes?

The European Union (the “EU”) list of non-coopera�ve jurisdic�ons for tax purposes (commonly referred to as the “blacklist”) is

a list of jurisdic�ons which are considered to meet some of the criteria set out by the EU to iden�fy tax havens.

The objec�ve of the list is to pressure tax havens to apply tax rules and informa�on exchange standards approved by the EU.

What i s  the s ta tus  of  Bermuda?

Bermuda was previously included on a watch list, meaning that their commitments in rela�on to taxa�on and informa�on

exchange were deemed sufficient, but their implementa�on was to be closely monitored by the EU. The Council of the European

Union (the “Council”) considers that a number of jurisdic�ons (including Bermuda) have not enacted by the end of 2018 all the

measures to which they had commi�ed. As such, the Council expanded their blacklist on 12 March 2019, adding ten jurisdic�ons

to the list, including Bermuda.

The Bermudan Government have expressed that they consider Bermuda to be compliant with the EU’s requirements and they

hope and expect their inclusion on the blacklist to be only temporary.

What i s  the impact  for  Bermuda and companies  incorporated in  Bermuda?
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The blacklist was ini�ally formulated and has been expanded by way of Council conclusions. Importantly, Council conclusions are

documents which do not intend to have legal effects and only set out poli�cal commitments or posi�ons. They are not legally

binding.

The EU has said that the jurisdic�ons considered as tax havens could poten�ally face financial sanc�ons, and whilst this idea has

created some headlines, no sanc�ons have been implemented as at the date of this briefing.

The status of the list as a “poli�cal posi�on”  rather than a legal instrument is likely to mean that Bermuda is not subject to

sanc�ons as that term is used in finance documents.

There are some limited prac�cal consequences of being included on the blacklist.  These include that a country’s tax status is a

ma�er to be taken into account when making a decision about certain EU funded projects. Transac�ng with connected

companies incorporated in states labelled as non-coopera�ve jurisdic�ons is one of the hallmarks within the EU’s disclosure

rules on cross border tax arrangements (although transac�ng with companies in jurisdic�ons with a zero or close to zero

corporate tax rate is also a hallmark, so this may have no impact for groups with Bermuda companies in their structure).

Conclus ion

The main impact of this change is likely to be on the percep�on of Bermuda, and similar offshore jurisdic�ons. Blacklis�ng is part

of a growing list of steps that have been taken to discourage the use of offshore en��es, and is closely connected to the

economic substance rules now in place in many tradi�onal offshore centres.

The long term viability of offshore companies in global group structures is a ma�er high on the agenda of boards and tax

directors in many shipping groups.  With the Marshall Islands and Liberia also under scru�ny from the EU and the OECD, on-

shoring of shipping businesses is likely to become an increasing trend, with tonnage tax regimes and states with special shipping

tax incen�ves the likely alterna�ves.
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Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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