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INTRODUCT ION

This  i s  the f i r s t  b i -annual  WFW newsle t ter  in  which our  Energy Sec tor  team ref lec t s  on what  we are

seeing in  the Oi l  & Gas marke t  combined wi th  rev iewing recent  repor ted judgments ,  regula tor y

deve lopments  and ar t ic les  appear ing in  Oi l  & Gas focussed media.

The North Sea was the backdrop for ac�ve and diversified market investment in the

1980s, leading to the establishment of Brent Crude Oil as the world’s key price

benchmark. Now, with declining produc�on, aging infrastructure and regula�on

directed at decommissioning, transi�on and decarbonisa�on, it is becoming a

bellwether for investors and par�es with interests in mature oilfields including so-

called “late life specialists”. The Brent crude oil benchmark is itself in transi�on as

the industry considers the inclusion of non-North Sea Oil and other changes in the

face of liquidity issues and to ensure the benchmark’s con�nuing relevance.

A favourable regulatory and fiscal environment was one of the advantages of North

Sea Oil markets in the 1980s. It seems that the UK government is laying the

groundwork for future regula�on, at least in the mid/downstream market to assist

the industry and ensure supply as the pace of transi�on quickens. As such, in this

edi�on we consider the dra� Downstream Oil Resilience Bill presented to Parliament

by the Secretary of State for Business, Energy and Industrial Strategy in June 2021.

In this edi�on we also review a series of decisions which have been handed down recently in the English courts which focus on

reimbursement of advance payments in oil/products sale and purchase agreements and prepayment agreements. We also

consider two decisions involving legal principles which are frequently considered in trading disputes.

We next comment on the July 2021 Supreme Court decision of Triple Point Technology, Inc v PTT Public Company Ltd¹ (in which

our Energy Sector disputes team acted for the successful party). That judgment focussed on important ques�ons concerning the

law of liquidated damages in rela�on to an agreement for the development and installa�on of a commodi�es trading risk

management pla�orm.
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With respect to LNG, we look at some of the more significant issues faced generally by LNG vessel owners when construc�ng

and financing LNGCs against long-term charters. Furthermore, we report on natural gas and where this currently fits in EU

Taxonomy.

Finally, our Energy Sector team has recently been enhanced by two partners joining WFW and we extend a warm welcome to

Julian Nichol and Sumeet Malhotra.
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MATURE OI LF IE LDS  AND AGING INFRASTRUCTURE

In late 2020, we saw the recovery of oil prices from the low levels experienced during the ini�al lockdowns of the Covid-19

pandemic and a corresponding resurgence in new M&A ac�vity this year. What about exis�ng projects involving mature oil

fields? Although such price increases also improve the economics for mature oil fields, capital expenditure has s�ll not returned

to levels seen in the be�er years prior to the pandemic. Challenges will con�nue to arise, for example, if there are major

seaworthiness/class issues affec�ng offshore Contractor units and/or other significant oil field produc�on issues facing the

Operator.

In long term Service Agreements, many Contractors and Operators will be familiar with the tension between a Contractor’s duty

to maintain and repair equipment (in some cases coming towards the end of its economic life) and the Operator’s duty to keep

marginal oilfields in produc�on, albeit some�mes with a rela�vely short or uncertain future. On the other hand, both Operators

and Contractors also have the addi�onal jeopardy of complying with local decommissioning or interna�onal recycling regula�ons

if the oil field cannot be kept in opera�on or new employment is not found for the unit. Older units can experience major

damage requiring off site repair, leading to the shut-down of the oil field if a subs�tute unit cannot be found. Service

Agreements are o�en dra�ed without sufficient focus on the scenarios which may arise as they approach termina�on. Where

the issues are capable of iden�fica�on, due diligence should be conducted well in advance of any poten�al expira�on periods.

Time may be needed to involve technical or market experts, obtain detailed legal advice and poten�ally, to resolve issues with

the counterparty through nego�a�on, arbitra�on, media�on or other forms of ADR.
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One issue that might arise is the role of the Good Oilfield Prac�ce standard in

Produc�on Sharing Agreements. Does this obliga�on give rise to certain obliga�ons

when considering the economic life of an oil field? Or maintaining/repairing

equipment? Does the standard just encompass safety and opera�onal ma�ers, or

does it extend to closely related economic ques�ons and what should feature in

work plans and budgets for coming years?

Aside from par�cular Operators’ and Contractors’ du�es, major oil field

infrastructure such as pipelines used in common by all producers in a field can be in

the hands of owners needing life extension strategies. These par�es are likely to be

reviewing their contracts in detail to see what rights they have to increase tariffs and

whether contractual discre�ons or flexibility can be used in order to save costs or

increase revenue. Disputes can arise as the limits are tested. We saw this in the 2020

case of Apache North Sea Ltd v INEOS FPS Ltd². The For�es Pipeline System (FPS) is owned by INEOS FPS Limited (acquired from

BP in 2017). Apache (which produces approximately 60,000 barrels per day from its For�es field licences) sought to update an

appendix to the transporta�on and processing agreement with INEOS to include its es�mated produc�on profile for years 2021–

2040. Under the terms of the transporta�on and processing agreement this right was subject to INEOS’ consent, not to be

unreasonably withheld. INEOS refused consent to the amendment on the grounds that Apache did not agree to pay an increased

tariff of £1.20 per barrel (up from £0.60). The Commercial Court found that INEOS could not make consent subject to such a

condi�on. Read more here.

The INEOS case is an example of an impermissible use of one type of contractual discre�on. However, agreements, par�cularly

those containing clauses referring to “sole and absolute discre�on” for one party, will give the decision maker more scope.

Par�es benefi�ng from such discre�ons argue that they mean what they say and the party resis�ng the exercise of such

discre�on are o�en le� relying on arguments that the discre�on does not allow the counterparty to make a decision which is

capricious, arbitrary and irra�onal. These grounds are high hurdles to sa�sfy.

As many upstream agreements are long term arrangements, a party may argue that the nature of the agreement is “rela�onal”

and therefore certain terms requiring good faith should be implied, limi�ng the scope for a decision maker. In some rela�vely

recent cases, the English courts have had to consider a�empts to imply such terms into agreements where rights do not appear

to have been qualified at all. Par�es arguing in favour of implying requirements of good faith o�en cite the principle in the

Supreme Court decision of Braganza v BP Shipping Limited³, where the court implied such terms in favour of a former

employee’s widow seeking death benefits. However, generally, with respect to Oil & Gas agreements which are detailed

nego�ated agreements between experienced par�es, the courts will focus on the language used and adopt more of a “mean

what they say” approach.
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In a wider context, changes to legisla�on in order to advance policies such as

transi�on or decarbonisa�on may alter expecta�ons and create contractual disputes

between contrac�ng par�es, shareholders or even disputes between investors and

host states under investment trea�es. When it comes to the environment, there is

also poten�al for regulatory claims by governments against corpora�ons in the Oil &

Gas sector and even claims by private par�es claiming to be affected or with poli�cal

agendas. The poten�al for decarbonisa�on and other environmental policies to

cause disputes in the future was a major theme this spring during London

Interna�onal Disputes Week.

Finance facili�es, whereby lenders have periodic op�ons or discre�on to review

security or to renew or extend the facili�es altogether, are coming under increasing

scru�ny by borrowers and lenders. Significant new policies affec�ng regula�on and

legal developments in the sector may result in lenders having less appe�te for high

carbon industries. If there is a wide enough op�on or contractual discre�on, it may

only take one lender in a syndicate to decide that it is no longer interested in lending into the Oil & Gas sector in order to

significantly increase the cost of financing, or place other restric�ons on the borrowers that were not thought likely when the

original facility was entered into.

Decommissioning risk under the Petroleum Act 1998 was brought into focus in the High Court’s decision in Apache UK

Investment Limited v Esso Explora�on and Produc�on UK Limited⁴ in May 2021. The case concerned a dispute between the

Buyer and Seller of licence interests in 2011 in a number of fields in the North Sea. Specifically, the case related to obliga�ons of

the Buyer to secure the Seller against the risk of future decommissioning liability. The decision of the court meant that Apache

had to first provide significant decommissioning security in favour of Esso, calculated by reference to the criteria in the 2011 sale

notwithstanding that a decommissioning plan prepared a�er the triggering event in 2020 indicated that the security could have

been about US$130m less. On the other hand, Apache did not have to provide security to Esso in respect of several wells which

had not been developed at the �me of the 2011 sale. Although this second part of the decision is ul�mately one for the

regulator, the court did not accept that Esso’s exposure to decommissioning obliga�ons (having sold in 2011) could be so wide as

to extend to wells which at that �me (and on the evidence before the court) were not intended to be developed.

The bilateral Decommissioning Security Agreement (DSA), in this case entered into with respect to the sale where there was no

pre-exis�ng decommissioning plan, was a bespoke document. The decision has limited applica�on to the Standard form field-

wide Model DSAs which are entered into between operators and (current and o�en former) co-licensees to protect their

respec�ve interests. Nevertheless, the court’s decision highlights the rela�onship between Decommissioning Plans, DSAs and

the scope of the Secretary of State’s powers under the Petroleum Act 1998, including issuing sec�on 29 no�ces. Reported

decommissioning disputes are rare but this decision may be a sign of things to come. Read more here.

For more detailed commentary on decommissioning agreements, refer to Chapters 5 and 6 of Pereira et al, The Regula�on of

Decommissioning, Abandonment and Reuse Ini�a�ves in the Oil and Gas Industry from Obliga�on to Opportuni�es, (Wolters

Kluwer 2020). Chapters 5 and 6 were authored by WFW Corporate Partner Heike Trischmann.
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PLATTS ’  JULY  2021 CONSULTAT ION ON THE INCLUS ION OF WT I  IN  THE  BRENT
COMPLEX

The recent market controversy over Pla�s’ decision to incorporate West Texas

Intermediate (“WTI”) Midlands into its basket of crude oils used to determine Brent

crude oil prices is another sign of the �mes for North Sea crude oil. One of the ini�al

strengths of the Brent crude oil market was that there was a sizeable produc�on of

rela�vely homogeneous sweet crude oil from one rela�vely small region originally

available from a single terminal with regular sea-borne delivery schedules. This

made Brent crude oil highly tradeable, leading to it becoming the world’s leading

crude oil benchmark.

As produc�on in the North Sea has declined, one of the weaknesses in the Brent

market is now liquidity. With produc�on in the original oil fields having slowed or

ceased, crude from newer oil fields is added to the basket of crude oils making up

Brent prices. We now have a collec�on of crude oils from the Brent/Ninian, For�es,

Oseberg, Ekofisk and Troll fields (BFOET) in the North Sea. In order to account for market adjustments for differing crude oil

quality, Pla�s has added a sulphur “de-escalator” to certain crude oils, such as For�es, which is an adjustment to the price based

on sulphur content. Commentators further suggested that future candidates for inclusion in the Brent basket would (for the first

�me) come from crude oils produced in different global regions. In February and March 2021, Pla�s first announced and then

deferred, pending further consulta�on, the introduc�on of changes to its Dated Brent benchmark which would have included

WTI Midland and a shi� to a CIF based benchmark by 2022. Pla�s has now followed up with a consulta�on White Paper in July

2021 calling for submissions from stakeholders by end of September on the inclusion of WTI.

The White Paper “aims to lay out the reasons why the Brent complex needs to con�nue to evolve in order to retain its role as the

world’s leading crude oil benchmark ecosystem”. Together with the ICE, Pla�s solicits feedback through a common set of

ques�ons on the evolu�on of the Brent complex. The White Paper focusses on both the case for new oil streams, with

adjustments to be made for quality, and oil streams which are from different regions with different logis�cal characteris�cs. In

rela�on to the la�er, Pla�s has already begun including delivered (CIF) cargo prices to the Brent complex in addi�on to the

tradi�onal FOB cargos. It points out, however, that this is more complicated when adding crude oil streams from outside the

North Sea. When proposing WTI in December 2020 Pla�s proposed a virtual FOB WTI Midland loading programme at Scapa Flow

in the Orkneys where oil transhipments have taken place for some years/decades. This didn’t go down too well with the market,

but Pla�s is now confident that with the input already received “the lack of a loading program in the US Gulf Coast no longer

appears to be insurmountable”.

The issues in the White Paper are iden�fied and ques�ons asked about (i) the inclusion of oil from the Johan Sverdrup field as a

deliverable op�on under the Forward Brent Contract, which would remain on an FOB basis, and for bids and offers for this grade

to be factored into the Dated Brent Assessments; (ii) including WTI Midland as a deliverable grade on an FOB USGC (to be more

closely defined) basis; and (iii) increasing parcel size in the Brent complex from 600,000 to 700,000 barrels (in order to align the

typical minimum parcel size for WTI and with the larger Aframax-sized vessels which have become more prominent of late). You

can read the White Paper here and one of our previous ar�cles on Brent here.

DOWNSTREAM OIL  RES I L I ENCE B I L L
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The Bill diverts from the longstanding approach that the midstream and downstream

oil market does not need to be regulated. However, rather than liberalising the oil

market (as we have seen with electricity and gas market regula�on), the Bill is

designed to protect the mid/downstream oil market in the vein of an increasing

number of companies embracing transi�on and selling or at least reducing their

exposure to oil-related businesses, thereby causing a reduc�on in domes�c oil

product supply sources. The Bill gives the Secretary of State for BEIS powers to give

direc�ons to act or refrain from ac�ng, require certain market informa�on but also

to restrict the sale of qualifying assets in line with the recently adopted Na�onal

Security and Investment Act 2021. However, it is perhaps the ability of the

Government to hand out financial support to the (future/poten�ally) ailing

mid/downstream oil industry that is the most controversial. Whilst no doubt

welcome by the industry, it poten�ally strikes a discordant note ahead of COP26. It also may not sit well with environmentalists

already ac�vely alleging that taxpayers’ money is being used to subsidise fossil fuels in other areas. Read more here.

PREPAYMENT,  ADVANCE PAYMENT AND THE UNCERTAINTY OF SUPPLY

Between March 2020 and May 2021, there have been several reported industry related decisions where the English courts

considered whether sellers were in breach for failing to deliver crude oil or oil products under agreements for sale which had

provisions for advance payments or were part of a prepayment arrangement. In each of these cases the sellers were

unsuccessful in persuading the court that buyers were not en�tled to reimbursement. Defences included sellers re-

characterising deals in order to interpret relevant rights and obliga�ons and making claims of force majeure in order to

overcome general reimbursement obliga�ons.

Perhaps a straigh�orward example of a prepayment claim was seen in the June 2020 decision of Trafigura PTE Limited v

Government of the Republic of South Sudan and the Bank of South Sudan⁵, where Trafigura obtained summary judgment a�er an

absence of any acknowledgement of service. The Commercial Court was sa�sfied that there was no prospect of the Government

successfully defending the case a�er reviewing the SPA and PPA, checking service, waiver of state immunity and the applicability

of the guarantee to the outstanding amounts.

A claim in respect of advance payments in sale and purchase transac�ons was seen in the case of BP Oil Interna�onal v Vega

Petroleum Ltd⁶ in June 2021. In this case, the defendants had en�tlements from the state-owned Egyp�an General Petroleum

Company (“EGPC”) under a JV agreement concerning oil from the Ras El Ush Field in the Gebel El Zeit Concession in Egypt. The

defendants effec�vely sold all their en�tlements to BP, receiving advance payments for a series of FOB contracts. As a ma�er of

course in Egypt, approval from EGPC was required before any oil could be li�ed. Although oil was successfully li�ed in 2012-

2015, for deliveries in 2016 approval had not been granted by EGPC and the defendants had failed to deliver about 200,000 bbls

for which they had received US$17m. BP eventually terminated the agreements.
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Although the par�es discussed se�lement by way of assignment of Vega’s rights against EGPC, BP eventually sued for the return

of the sums prepaid by way of unjust enrichment claims on the basis that it had received no considera�on under the purchase

contracts. Vega argued that, under the purchase contracts, both par�es understood that the payments were uncondi�onal and

BP had no recourse to recover them. It was further argued that BP had received considera�on in the form of its en�tlement to

li� oil and that such rights were tradeable. The Commercial Court found that on their face the sale agreements were contracts

for delivery FOB, which had an understood meaning in the industry. There was no reference to any delivery requirements being

dependant on Vega’s joint venture or factual matrix which suggested this. Accordingly, BP was en�tled to be repaid owing to the

non-delivery. Furthermore, BP’s claim for unjust enrichment and right to repayment was reflected in the provisions of sec�on 54

of the Sale of Goods Act 1979. Read more here.

In March and November 2020, two summary judgment decisions were reported concerning oil products sale and purchase

agreement disputes between the Zug-based New Stream Trading Group AG (NST) as sellers and Totsa Total Oil Trading SA and

Nord Naptha Limited respec�vely as buyers⁷. Although these are 2020 cases, there are other reported decisions in rela�on to

par�es caught in the fallout over the collapse of the An�pinsky oil refinery and some claims are ongoing. The background to this

collapse seems to be complicated and may involve ac�ons against par�es outside of the normal contractual chains.

The Total and Nord Naptha disputes involved similar non-delivery on the part of NST following 90% advance payments, defences

of force majeure and termina�ons a�er a 30 day contractual period for con�nua�on of force majeure.

The Total case was a summary judgment applica�on where the claimant had to accept, for the sake of argument, that there was

a force majeure event. However, the court had no difficulty in finding that a clause which promised reimbursement to the buyer

of any advance payment where deliveries were not made included a scenario where a force majeure event had existed for 30

days and the contract had been terminated therea�er. These findings were largely confirmed in the November 2020 Nord

Naptha decision with the court going further by saying that even if the clause regarding reimbursement did not expressly

confirm its enforceability notwithstanding force majeure claims, this would be implied.

Both Vega and NST received substan�al prepayments or advance payments where it appears that their ability to supply was

dependent on en��es of significant substance and power in the jurisdic�on in which the oil or product was sourced. Both Vega

and NST referred to having substan�al claims against their suppliers whose failure to deliver was the reason for the non-delivery

to their customers.

Vega’s claims are referred to in the court’s judgment but were apparently not considered by BP as assets of sufficient value on

which to base a se�lement. We are not aware whether Vega was able to sa�sfy the judgment and/or whether BP had

alterna�ves for enforcement.

NST’s claims against its supplier and others are described on its website. In a press release dated September 2019, NST said it

had claims against the An�pinsky Oil Refinery as well as Sberbank of Russia, Sberbank (Switzerland) and related par�es in an

LCIA London arbitra�on. We have no reports on whether enforcement of the judgments obtained by NST’s buyers have been

successful.
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In conclusion, the English courts will not easily re-characterise sale agreements for

the delivery of oil or products and will not readily accept as a ma�er of construc�on,

even with force majeure allega�ons, that advance payments are not intended to be

ul�mately reimbursable where there is a failure to deliver. Furthermore, par�cularly

for one-off sales, there may be a remedy in res�tu�on as envisaged by sec�on 54 of

the Sale of Goods Act 1979. However, counterparty risk in advance payment or

prepayment agreements can o�en be significant. These risks can some�mes be

mi�gated by security and/or insurance. Absent these, judgments or awards

confirming reimbursement or res�tu�on may turn out to be merely the point at

which such counterparty risks materialise.

2021 FOCUS ON TRADING

In May and June 2021, the English High Court and Court of Appeal handed down

decisions on issues which o�en have to be considered when interpre�ng trading

contracts and also, in the case of Galtrade Limited v BP Oil Interna�onal Limited⁸,

assessing damages for breach.

Trading contracts o�en take the form of a recap or “Part 1”, containing essen�als of the deal and incorpora�ng detailed standard

or general terms and condi�ons. These terms are o�en those of an oil major such as BP or Shell and are publicly available. The

agreements o�en contain a provision sta�ng which terms take priority in case of a conflict, but what counts as a conflict?

Although similar principles have been applied many �mes in rela�on to different types of trading contracts, it is useful to see the

courts apply such terms in rela�on to a contract for the sale of oil products.

In Septo Trading Inc v Tintrade Limited⁹, the Court of Appeal considered whether a cer�ficate of quality issued by an

independent inspector was binding on all par�es in rela�on to quality issues. The recap said the result of the cer�ficate of

quality was binding on all par�es save for fraud or manifest error, but the standard printed terms (in this case the BP 2007

General Terms and Condi�ons, “GTCs”) stated that they only applied for invoicing purposes. However, the GTCs also expressly

stated that they only applied “where not in conflict” with the recap. The Court of Appeal held that the clauses in the GTCs were

in conflict with the recap and therefore formed no part of the agreement. Read more here.

The case of Galtrade involved a sale and purchase dispute arising over the quality of straight-run fuel oil (SRFO) mainly used as a

refinery feedstock. Does an FOB buyer have a right to reject an off-spec cargo based on the seller’s breach of the contractual

specifica�on for the goods in ques�on?
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The par�es in Galtrade agreed that the cargo was off-spec in rela�on to sulphur

content and other aspects, although the extent to which these aspects affected

marketability of the cargo was disputed leading to the court allowing expert

evidence both as to physical quality of the product and the consequences for oil

trading/marketability. The court held that the buyer did not have a right to reject. It

is noteworthy in this case that even though the rejec�on was wrongful giving rise to

damages, the seller s�ll had to account for its breach in supplying an off spec cargo

and its mi�ga�on efforts in re-selling the rejected cargo were effec�ve. A�er a five-

day hearing and a 62-page judgment in which all of the damages arguments were

analysed, the court decided that the buyer and seller were each en�tled to

judgment for nominal damages.

Despite its length, the decision is worth reading. Firstly, it illustrates the difficul�es in

traders arguing that a seller’s breach in supplying off-spec products, absent clear

language in the contract, is a breach of condi�on en�tling the buyer to reject the

goods. The fact that the par�es are traders also sets a high bar for arguments that the delivery of off-spec products amounts to a

repudiatory breach which renders the product something completely different from what was bargained for (thereby en�tling

the buyer to reject). This was par�cularly the case in this instance where the product was intended to be used in a secondary

refining process and could itself be blended with other products to produce the desired specifica�on for on-sale to refineries.

Secondly, the decision illustrates that even a�er findings on the issue of breach, the outcome of a hard-fought hearing on

quantum issues for calcula�ng damages can be difficult to predict. Read more here.

TR IP LE  POINT  TECHNOLOGY,  INC V  PTT  PUBL IC  COMPANY LTD

For some years now, there has been a major focus in the Oil & Gas, as well as other commodi�es industries, on how to digi�se

trade. Some companies have spent millions trying to develop trading pla�orms in order to make trading more standardised,

efficient and secure. But what happens when your so�ware developer fails to deliver, breaches its core duty to use reasonable

care and skill and, following delays, you then decide to call �me on the project before it is completed? Even a�er a breach of the

developer’s core duty is established, damages can s�ll be a major stumbling block as you must navigate limita�on of liability

clauses, liquidated damages provisions and caps on liability.

The Supreme Court in Triple Point Technology, Inc v PTT Public Company Ltd, a case in which WFW acted for the successful

appellant, concerned a failed project for the design and implementa�on of a new business so�ware system that was to be used

by a state-owned oil company for commodi�es trading, charterparty management and hedging trading risks. Given the purpose

of the system, carefully dra�ed liquidated damages and limita�on of liability provisions were vital to give the par�es certainty

and protect the so�ware developer from uncapped damages at large for breaches of contract. Once the issue of breach had

been established, ques�ons as to the applicability of the liquidated damages provisions and as to the scope of the limita�ons of

liability therefore came into central focus and were the subject of two appeals.
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As explained more fully here, the recent Supreme Court judgment has provided

welcome clarity to the applicability of the “orthodox approach” to the interpreta�on

of liquidated damages provisions when a contract is terminated prior to comple�on.

The court’s decision on the central ques�on of limita�on of liability (overruling both

the court at first instance and the Court of Appeal), is of significance too, having

found that the use of the word “negligence” in a carve-out to the limita�on clause

was found to cover equivalent contractual breaches as well as just free-standing

torts. The case has received a great deal of coverage, par�cularly in the construc�on

sector. However, it is also a useful reminder of key points to consider in the

alloca�on of risk/liability in the ongoing push to further digi�se and streamline

trade.

LNGCS FOR NEW LNG EXPORT  PROJECTS

2020 was a challenging year for the developers of LNG export projects. It is now

hoped that a number of the postponed projects will soon reach final investment

decision, leading to a commensurate demand for newbuild LNG carriers. This is good news for shipowners. However,

independent export projects give rise to addi�onal challenges and in the latest issue of Marine Money, Partners Joe McGladdery

and Simon Kavanagh look at some of the more significant issues faced generally by Owners when construc�ng and financing

LNGCs against long-term charters, focussing in par�cular on the challenges arising from such projects. You can read their ar�cle

here.

GAS TAXONOMY

A ‘green’ label has become a very important parameter in today’s energy industry, par�cularly in Europe. The EU’s green finance

rules are intended to ensure investment is channelled into environmentally friendly, sustainable projects and away from fossil

fuels. This will be achieved, in part, by encouraging finance providers to disclose from the end of 2021 which investments meet

climate criteria as provided in the various performance thresholds for certain economic ac�vi�es which we have looked at

before in respect to various sectors. Read more about EU taxonomy with regards to transport, energy and mining minerals and

metals.

The EU’s taxonomy system is being developed through Regula�on (EU) 2020/852 and delegated acts published in two parts. The

delegated act on the first two climate-related objec�ves (i.e. “Climate Change Mi�ga�on” and “Climate Change Adapta�on”)

should have been adopted by the Commission by 31 December 2020 for it to start applying as of 1 January 2022 but was delayed

to 21 April 2021 with a solu�on on natural gas s�ll outstanding.

The poli�cal agreement that was reached in December 2019 expressly excluded power genera�on ac�vi�es based on solid fossil

fuels from being eligible under the EU taxonomy rules but was altogether silent on natural gas. Instead, natural gas was

supposed to be subject to a technical assessment for the development of the delegated legisla�on. And there is much at stake: if

not considered ‘sustainable’ and a ‘transi�on fuel’ or at least as doing no significant harm, gas-fired power genera�on would not

be able to a�ract the funding necessary to drive the transi�on from coal-based to carbon neutral power genera�on.
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Dra� rules published by the European Commission on 20 November 2020 as part of a public consulta�on set out that electricity

produc�on from gaseous and liquid fuels is considered a “transi�onal ac�vity” only as long as it does not emit more than 100

grams of CO2 equivalent per kilowa� hour, a level experts agree cannot be met with current technologies which cause emissions

to be nearer 300-350g and would cause natural gas technologies to miss out on required financing. Even to qualify as causing no

significant harm, the level of emissions must not exceed 270gCO2e/kWh. Although this may be opening the door for natural gas

to be labelled as a “transi�onal ac�vity”, it would require it to be blended with low-carbon gases at a rate of approximately 30%.

The public consulta�on closed on 18 December 2020, with significant push back from 10 eastern and southern European

countries (Bulgaria, Croa�a, Cyprus, Czech Republic, Greece, Hungary, Malta, Poland, Romania and Slovakia) which s�ll rely to a

large extent on coal for their power genera�on and emphasised the need to maintain the possibility of using natural gas as a

transi�on fuel to be able to achieve their decarbonisa�on targets. As a result, the final provisions, which were ini�ally due to be

published by 1 January 2021, were delayed to 21 April 2021 but with the resul�ng Delegated Act s�ll not bringing any resolu�on

on the subject ma�er. Europe is now keenly awai�ng a “complementary Delegated Act” that “will be adopted later in 2021” as

promised by the Commission back in April. The stalemate reflects the difficult balancing act the Commission has to undertake

between pushing forward its green agenda in a meaningful way and not leaving a large part of its member states alienated.

EXPANDING OUR GLOBAL  EXPERT ISE

We are delighted to announce that the following partners have recently joined WFW. In London, we welcome Partner Julian

Nichol to the firm’s Projects Group. Julian brings with him more than 25 years of projects experience, especially in the emerging

markets of sub-Saharan and North Africa, the Middle East and La�n America, where he primarily assists sponsor-side clients on

the development, financing, acquisi�on and disposal of power, upstream oil and gas, waste-to-energy and infrastructure

projects.

In Singapore, we welcome Partner Sumeet Malhotra, a commodi�es disputes specialist, to our ranks. Sumeet, brings with him a

wealth of exper�se, par�cularly in advising commodity traders on trade disputes, structured trade finance, trade credit

insurance and shipping/charterparty ma�ers. This experience has been gained on both sides of the table as prior to working in

private prac�ce, Sumeet spent more than 13 years in-house at leading commodity trading houses and ship-owners/ship-

managers, including Cargill, Noble Group and Bernhard Schulte.

Our Energy Sector team looks forward to working with Julian and Sumeet as we con�nue to expand our offering to our growing

client base in this sector.
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.
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