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In  Gal t rade L imi ted v  BP Oi l  In ternat ional  L imi ted¹ ,  a recent  dec is ion of  the Engl i sh Commerc ia l

Cour t  which wi l l  be of  s igni f icant  in teres t  to  o i l  and commodi t ies  t raders ,  a defendant  se l ler

success fu l ly  argued that  a c la imant  buyer  had no r ight  to  re jec t  a cargo of  o f f - spec i f ica t ion fue l  o i l

feeds tock as  the contrac tua l  spec i f ica t ions were in termediate  terms ra ther  than condi t ions.  I t  was

also he ld that  the ex ten t  o f  the defendant ’s  breach did not  subs tant ia l ly  depr ive the c la imant  of  the

whole benef i t  o f  the contrac t  and,  therefore,  cou ld not  be said to  be repudia tor y.  Ins tead,  the

wrongfu l  re jec t ion by the c la imant  was repudia tor y.  The dec is ion a lso contains  a fu l l  analys i s  o f

each par ty ’s  c la im to damages ar is ing f rom thei r  respec t ive breaches.

BACKGROUND

In October 2018, the defendant, an oil trader, contracted with the claimant, also an oil trader, to sell, FOB, four parcels of low-

sulphur straight run fuel oil (“SRFO”), the residual fuel oil which emerges from the primary refining of crude oil. SRFO is used as a

feedstock for secondary refining processes and individual parcels may be blended with others for efficient shipment or to fit

refinery requirements.

The contract contained several specifica�ons which the first two parcels failed to meet, though the par�es were able to resolve

their differences (including by agreeing a discount for the second parcel). The claimant used this second parcel as part of the

blend to fulfil a forward contract, though it became concerned about the quality of future parcels.

One significant fact in this dispute was that, owing to a fall in market prices, a specifica�on compliant third parcel on delivery

would have been worth substan�ally less than the contract price which the buyer had agreed to pay.

On 9 February 2019, the defendant received non-contractual test results on the third parcel, the sulphur content being 1.47%

against a guaranteed maximum of 1.30%. The defendant informed the claimant of the results and both par�es explored the

possibility of a discount in the likely event that the cargo was off-specifica�on. Following several exchanges between the par�es,

the parcel was loaded at the contractual delivery port onto the claimant buyer’s vessel which proceeded to Malta with the

claimant s�ll reserving its right to reject the cargo.
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" T h e  c l a i m a n t  s u e d  f o r

b r e a c h  o f  c o n t r a c t  d u e

t o  t h e  t h i r d  p a r c e l

b e i n g  o f f - s p e c i f i c a t i o n

a n d  c l a i m e d  d a m a g e s

e q u a l l i n g  t h e  w a s t e d

e x p e n d i t u r e  o f  d e a l i n g

w i t h  t h e  c a r g o . "

On 12 February 2019, the first of the contractually required ship’s sample test results indicated that the third parcel was indeed

off-specifica�on, the sulphur content being 1.53% against the same guaranteed maximum of 1.30%. Based on this, the claimant

rejected the cargo by email that day. Two days later, the full report confirmed that the third parcel was also off-specifica�on for

vanadium and P-value. Following the vessel’s arrival at Malta, the defendant agreed to take back the cargo, which it blended and

sold in the US.

The claimant sued for breach of contract due to the third parcel being off-

specifica�on and claimed damages equalling the wasted expenditure of dealing with

the cargo (essen�ally the wasted vessel hire and related costs). The defendant

argued that these losses were caused by the claimant’s wrongful rejec�on of the

third parcel, which it claimed was a repudiatory breach and counterclaimed for

damages. That counterclaim included the costs of changes to its hedging

arrangements once it decided to blend and sell on the third parcel. Although those

costs ini�ally formed a significant part of the counterclaim, the figure was ul�mately

judged to be rela�vely small following the submission of expert evidence.

THE  ISSUES

While the judgment addressed mul�ple issues, three of par�cular relevance are outlined below:

1. Did the specifica�ons amount to condi�ons or intermediate terms of the contract? The dis�nc�on was significant given the
remedies available for each possibility:

Breach of a condi�on gives the non-defaul�ng party (in this case the claimant buyer), the right to terminate the contract by
rejec�ng the cargo and a right to claim damages; and

By contrast, breach of an intermediate term depends on whether the breach is repudiatory because it deprives the non-
defaul�ng party of “substan�ally the whole benefit … [of] the contract“. If the breach is repudiatory, the remedies are the
same as for breach of condi�on. If not, the non-defaul�ng party is only en�tled to damages.

2. If the specifica�ons were intermediate terms, was the admi�ed breach, namely the off-specifica�on cargo, repudiatory,
giving the claimant a right to reject it?

3. Finally, what damages should be awarded? If the claimant had been successful in its claim that it was en�tled to reject the
cargo, owing to the fall in market price, it would not have been able to claim damages based on the loss of its bargain
because the measure of damages is prima facie to be ascertained by the difference between the contract price and the
market or current price of the goods at the �me or �mes when they ought to have been delivered. Instead, the claimant
decided to claim damages for wasted expenditure. But could the claimant s�ll pursue a claim for wasted expenditure if it was
not en�tled to reject the third parcel?

THE  DEC IS ION

1. The court held that the specifica�ons were not condi�ons but intermediate terms for a number of reasons, including that:
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The specifica�ons were not described as condi�ons and there was no specified automa�c right to reject if they were not
met;

The 14 guaranteed parameters (including sulphur content, vanadium and P-value) were seen more as standard quality
specifica�ons rather than part of the product descrip�on;

There would be an imbalance in the commercial risk and power between the par�es if a buyer was able to reject a cargo of a
naturally occurring product due to any devia�on from (even) guaranteed levels. This was par�cularly the case if tes�ng was
done by ship’s sample a�er the loading of the cargo;

The specifica�ons did not “mark some clear watershed between the acceptable and the unacceptable“, as the market in
which the par�es operated could accommodate products of different specifica�ons;

The par�es were both oil traders whose business involved the upgrading or downgrading of parcels within larger blends.
Therefore, it was less likely that the expecta�on would be that a single breach of specifica�on could automa�cally lead to
rejec�on; and

The par�es’ nego�a�on of a discount for the second (off-specifica�on) parcel and a�empt to do the same for the third
indicated that devia�ons were economically remediable.

2. Having decided that the specifica�ons were intermediate terms, the court went on to conclude that the admi�ed breaches
did not en�tle the claimant to reject the third parcel. This was also based on a number of factors, including that:

The contractual benefit which the claimant intended to obtain was the delivery of a parcel of SRFO mee�ng the agreed
specifica�ons which it would be able to u�lise as a trader;

Expert evidence rela�ng to industry-accepted specifica�ons, marketability and refinery requirements indicated that SRFO at
1.53% sulphur was not substan�vely different to SRFO at 1.30% sulphur;

It was agreed that a difference in specifica�on on this scale affected the value of a product (hence the claimant sought to
nego�ate a discount for the third parcel) rather than whether it could be used as intended, undermining the argument that
the claimant deprived of substan�ally the whole benefit or a substan�al part of the benefit of the contract; and

Oil traders have the agility to make the most of off-specifica�on cargoes, as the claimant did when it blended the second (off-
specifica�on) parcel.

It was therefore held that the claimant’s purported rejec�on of the cargo was itself a repudiatory breach, and was followed by a

further breach of non-payment, both of which the defendant accepted.
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" I n  t h i s  c a s e  i t  w a s

h e l d  t h a t  t h e  c l a i m e d

w a s t e d  e x p e n d i t u r e  w a s

i n  f a c t  w a s t e d  d u e  t o

t h e  c l a i m a n t ' s  o w n

b r e a c h  i n  w r o n g l y

r e j e c t i n g  t h e  c a r g o . "

" T h e  k e y  i s s u e  f o r  t h e

c o u r t  a s s e s s i n g  t h e

d e f e n d a n t ’s

c o u n t e r c l a i m  w a s  t h e

a p p r o p r i a t e  d i s c o u n t  t o

b e  g i v e n  o f f  t h e

c o n t r a c t  p r i c e  t o  r e f l e c t

t h e  d e f e n d a n t ’s  o w n

b r e a c h . "

Although the court accepted that, in principle, a claimant could measure their loss

by reference to expenditure wasted by reason of the breach, in this case it was held

that the claimed wasted expenditure was in fact wasted due to the claimant’s own

breach in wrongly rejec�ng the cargo. As a result, the claimant was only en�tled to

nominal damages for the defendant’s failure to supply SRFO which met the

contractual specifica�on. Although the claimant did not formulate its damages claim

in this way, if it had not rejected the cargo it would have been en�tled to recover

damages for breach of warranty, which pursuant to sec�on 53 of the Sale of Goods

Act 1979 (SOGA), will be the es�mated loss directly and naturally resul�ng, in the

ordinary course of events, from the breach. Such loss is prima facie the difference

between the value of the goods at the �me of delivery and the value they would have had if the defendant had fulfilled the

warranty.

It was also held that the defendant was only en�tled to nominal damages for its counterclaim. Under sec�on 50 of SOGA the

measure of damages for wrongful rejec�on is, again, the es�mated loss directly and naturally resul�ng in the ordinary course of

events from the breach, which is prima facie to be ascertained by the difference between the contract and market prices at the

�me the goods ought to have been accepted. Accordingly, the defendant claimed for the contract price, less an allowance for the

off-specifica�on delivery and minus the sums it had been able to recover on the sale of the third parcel to buyers in the US.

The key issue for the court assessing the defendant’s counterclaim was the

appropriate discount to be given off the contract price to reflect the defendant’s

own breach. No�ng the inherently complicated nature of the exercise in

circumstances where there is not an available market and adop�ng an admi�edly

“broad brush assessment”, the court concluded that the appropriate discount was

that which was in fact agreed on the second parcel. When that figure was taken into

considera�on, the value of the counterclaim was en�rely ex�nguished and, in fact,

the defendant had even made a small profit over and above its claimed losses,

including the hedging expenses.

In rela�on to hedging losses, the court did not consider that the defendant’s hedging

arrangements represented unreasonable mi�ga�on of its own loss. This reflects

earlier decisions such as Choil Trading SA v Sahara Energy Resources Ltd[1] in which the claimant was en�tled to recover

US$2.2m in hedging losses which represented “losses a�ributable to a reasonable a�empt at mi�ga�on” and indicates that the

courts will, in principle, allow hedging costs to be claimed.

COMMENT

This case illustrates the importance of describing key contractual specifica�ons as condi�ons if the buyer wishes to have a clear

right to reject. The court stated that commercial par�es may be reasonably expected to have said so if striking such a balance.

Absent such wording, the court will interpret the contract and any specifica�ons by reference to several factors, including

product characteris�cs, market prac�ces and the course of dealings between the par�es.
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The decision also highlights that, although one party may be in breach, the other may run the risk of a repudiatory breach if it

wrongfully rejects a cargo, which may ul�mately have a drama�c effect on the damages available. If there is uncertainty as to

whether one party’s breach en�tles the other to reject, it may be prudent to accept the off-specifica�on cargo, perform the

contract and then claim for breach of contract and damages.

Finally, the neutral outcome in terms of damages illustrates that hard-fought cases on quantum can be unpredictable.

Trainee Jeremy Chiew also contributed to this ar�cle.

[1] [2021] EWHC 1796 (Comm)
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