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In late 2020, Nasdaq filed a proposal with the U.S. Securities and Exchange Commission (SEC) to
adopt new listing rules relating to board diversity and disclosure. WFW previously authored this
article on that draft. On August 6, 2021, the SEC approved Nasdaq’s proposal in a similar, but not
identical, form to what was initially proposed.

The new listing rules require all companies listed on Nasdaq’s U.S. exchange to
"The rules require most publicly disclose consistent, transparent diversity statistics regarding their board of
Nasdag-listed directors in a specific matrix format prescribed by Nasdag. Additionally, the rules
companies to have, or require most Nasdaqg-listed companies to have, or explain why they do not have, at
explain why they do not least two diverse directors, including one who self-identifies as female (without

have, at least two regard to the individual’s designated sex at birth) and one who self-identifies as

diverse directors, either LGBTQ+ or an underrepresented minority (i.e. Black or African American,

including one who self-

q ‘ ‘ | Hispanic or Latinx, Asian, Native American or Alaska Native, Native Hawaiian or
identities as female."
Pacific Islander, or of two or more races or ethnicities).

FOREIGN PRIVATE ISSUERS, SMALLER REPORTING
COMPANIES, AND COMPANIES WITH SMALL BOARDS

Foreign private issuers (companies eligible to file annual reports with the SEC on Form 20-F) are exempt from many of the
Nasdaq corporate governance requirements applicable to US domestic companies. However, foreign private issuers will not be
exempted from these new board diversity requirements, although they will have some limited flexibility in how they may comply
with the requirements. Foreign private issuers, along with other foreign companies that have their principal executive office
outside of the US, will be permitted to satisfy the board diversity requirement with two female directors (or explain why they do
not have them). In addition, rather than having a second director that self-identifies as an underrepresented minority, a foreign
private issuer will be able to satisfy the requirement with an underrepresented individual based on national, racial, ethnic,

indigenous, cultural, religious or linguistic identities relevant in the jurisdiction in which it has its principal executive offices.
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Some foreign issuers may have their principal executive offices in jurisdictions that
"Foreign private issuers impose laws limiting or prohibiting self-identification questionnaires, particularly
will not be exempfed those relating to race, ethnicity or LGBTQ+ status. In such countries, a foreign issuer
from these new board may be precluded by law from requesting diversity data from its directors. As a

diversity requirements, result, a foreign issuer will have a different type of disclosure format for its diversity

although they will have statistics.

some limited flexibility

in how they may comply Smaller reporting companies and companies with small boards will also have

. . n
with the requirements. additional flexibility in satisfying the general requirement. Smaller reporting

companies may satisfy the requirement (or explain why they do not) with two
female directors, and all companies with five or fewer directors may satisfy the

requirement with one diverse director.

TIMING OF APPLICATION OF PROPOSAL

Companies have until the later of August 8, 2022, or the date it files its proxy or information statement (or, if the company does
not file either a proxy or information statement, in its Form 10-K or 20-F) for its 2022 annual shareholder meeting to publicly

disclose director self-identified board-level diversity statistics using a standardized disclosure matrix template.

Companies have a transition period to meet their diversity objectives or explain why they have not. All Nasdaqg-listed companies
must have, or explain why they do not have, at least one diverse director by the later of August 7, 2023 or the date it files its
proxy or information statement (or in its Form 10-K or 20-F as above) for the annual shareholder meeting that year. Companies
listed on the Nasdaq Global Select Market and Nasdaq Global Market must have, or explain why they do not have, two diverse
directors by August 6, 2025. Companies listed on the Nasdaq Capital Market must have, or explain why they do not have, two
diverse directors by August 6, 2026.

ADDITIONAL INFORMATION

"Nasdaq has
established

partnerships with
Equilar, Athena created a FAQ page here.

An overview of these rules prepared by Nasdaq can be found here. Important

information for Nasdag-listed companies can be found here. Nasdaq has also

Alliance, and the
Boardlist to aid Additionally, Nasdaq has established partnerships with Equilar, Athena Alliance, and

Nasdaq-listed the Boardlist to aid Nasdag-listed companies in their search for diverse board

companies in their candidates.

search for diverse

board candidates.” The full text of the SEC approval order can be found here.

For advice on the selection of board members who would meet these proposed
diversity requirements, as well as the existing requirements of the SEC and Nasdaq regarding director independence and

committee service, please contact Steven Hollander, Will Vogel or any other member of the WFW Capital Markets team.


https://nd.nasdaq.com/rs/303-QKM-463/images/BoardDiversityListingRuleClientOverviewFactsheet.pdf?utm_medium=Email&utm_source=Marketing&mkt_tok=MzAzLVFLTS00NjMAAAF-vFPwfkRGWc2njXEqFhXYdhMjR8YrfsSAzeT-t_MOCHn7Dwdck47tMRTslvnpyDZpO4Fk76eUkun-d2SLsXdRFVE78YN4Ch6BHMb8THL-HN0
https://listingcenter.nasdaq.com/assets/Board%20Diversity%20Disclosure%20Five%20Things.pdf?utm_medium=Email&utm_source=Marketing&mkt_tok=MzAzLVFLTS00NjMAAAF-vFPwfv-dKiXrpkEpNDvBgGRPyNyA6AcLiB26bwgGrAWklqcgr5UaXm7J36eHg7xtfZ5ehrJgVCawrC60yYRQitujqO5nnvJ_Ts8xo5BJBv4
https://listingcenter.nasdaq.com/Material_Search.aspx?utm_medium=Email&utm_source=Marketing&mcd=LQ&cid=157&sub_cid=&years=2020&criteria=1&materials&mkt_tok=MzAzLVFLTS00NjMAAAF-vFPwfhGtbGQycBFk9JH224m1VHsKujcARJ4OOjc30c8WHg0RJB1DPFMtfrmw2rbfWjvPbHPYOlLSOXe457lQOJNmu-t7kFJKhwhQXnFt_hM
https://www.sec.gov/rules/sro/nasdaq/2021/34-92590.pdf?utm_medium=Email&utm_source=Marketing&mkt_tok=MzAzLVFLTS00NjMAAAF-vFPwfpfVqAM-ubM1ApguUuPQU5hcOPVFCWHTBOcn37BC4QiXTrE0u9iLTeMLYuIMvp-ks9ig5JpG4yXA_rZv1MwawLNqj0c-dBKz0s6ybE8
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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