WATSON FARLEY & WILLIAMS

A R
E}{ 1’*: B

COMMERCIAL DISPUTES
WEEKLY - ISSUE 85

10 AUGUST 2021 e ARTICLE

r 2

BITE SIZE KNOW HOW FROM THE ENGLISH COURTS

Construction
"It is hard, indeed | The TCC has rejected arguments that where an employer under a construction
would say impossible, contract exercised a contractual right to take early possession, and there was no
to think of a sound contractual mechanism to reduce the level of liquidated damages to reflect early
reason why a possession, the liquidated damages clause was void and/or unenforceable,

declaration of legal

commenting that statements of general principle should not be elevated into an
right or obligation inflexible rule of law and in each case it is necessary to construe the relevant

should automatically . . .
b b | provisions of the contract in question.

ar a subsequent claim
¢ ¢ qbl lief " Eco World — Ballymore Embassy Gardens Company Limited v Dobler UK Limited
or enforceable relief.

Zavarco Plc v Nasir Maritime

In a case which provides useful guidance on whether the costs of obtaining security
in a foreign jurisdiction should be claimed as damages/expenses or are recoverable
as legal costs, the Commercial Court has held that a settlement agreement in a collision case superseded the terms of a pre-
action Part 36 offer, and so governed the claimant’s recovery of costs.

Falcon Trident Shipping Limited v Levant Shipping Ltd

Merger

In what appears to be the first case to address the point, the Court of Appeal has confirmed that the doctrine of merger, which
will treat a cause of action as extinguished once judgment has been given upon it, does not apply in the case of a purely
declaratory judgment, noting that there are now extensive tools available to control abuse of the court’s process and there is
therefore good reason for not widening the scope of the doctrine beyond established bounds.

Zavarco Plc v Nasir
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Part 36

Observing that while contractual principles may still be relevant to Part 36 offers, it is a self-contained code and so a Part 36 offer
does not necessarily need to have the same certainty a contractual offer requires, the Court of Appeal has confirmed that a valid
Part 36 offer can be made, even if there are some matters, particularly relating to the mechanics of the offer, that have yet to be

defined.

Adams v Options UK Personal Pensions LLP (formerly Options Sipp UK LLP & Anr)

Passport orders

The Court of Appeal has confirmed that while a passport order requiring an individual to surrender their travel documents so as
to prevent them leaving the jurisdiction should be of limited duration and no longer than is necessary, and that the longer it
remains in place, the greater the onus on a defendant to justify its continuation, any acceptance that after a particular length of
time the order should be discharged would enable a determined contemnor to benefit from their own misconduct.

Lakatamia Shipping Company Limited & Ors v Su & Ors

Preliminary issues

The High Court has emphasised the difference between an application to determine a preliminary issue and an application for
summary judgment, noting that the former requires the court to form the view that it is desirable to decide a preliminary issue
while the latter can be made without first obtaining permission, and so an application for summary judgment cannot be made to
determine issues which are not determinative of the claim or any part of it.

ADL Advanced Contractors Limited v Patel

Should you wish to discuss any of these cases in further detail, please speak with a member of our London dispute resolution

team below, or your regular contact at Watson Farley & Williams:

Robert Fidoe Rebecca Williams
Ryland Ash Charles Buss

Nikki Chu Dev Desai

Sarah Ellington Andrew Hutcheon
Alexis Martinez Theresa Mohammed
Tim Murray Mike Phillips
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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