
" T h e  r e f u s a l  o f  t h e

e m p l o y e e  t o  b e

v a c c i n a t e d  a g a i n s t

C o v i d - 1 9 ,  a c c o r d i n g  t o

c a s e  l a w,  a l l o w s  t h e

e m p l o y e r  t o  s u s p e n d  i t

f r o m  w o r k  a n d

r e m u n e r a t i o n ,  i f  n o

a l t e r n a t i v e  d u t i e s  a r e

a v a i l a b l e  w h i c h  d o  n o t

r e q u i r e  t o  i n t e r a c t  w i t h

o t h e r  p e o p l e . "

S N A C K S :  D I G E S T I B L E
W E E K LY  L A B O U R  N E W S  –
I S S U E  1 4
5 AUGUST 2021 ARTICLE

WEEKLY  I TAL IAN LABOUR UPDATES

Ascertained facts in plea bargaining in criminal proceedings to be used for

disciplinary ac�ons

So-called “plea bargaining” in criminal proceedings is res judicata. Therefore, facts

which have been ascertained in proceedings, their criminal importance, and the

responsibility for them of the employee who accepted the plea bargain are all

elements that can be used to support disciplinary ac�on ending in dismissal. This

also applies if disciplinary proceedings began before the conclusion of the criminal

proceeding that involved the plea bargaining.

Supreme Court 19/07/2021 No. 20560

Calcula�on of trade unions electoral capacity has begun

The collec�on of trade union electoral data has finally begun. The agreement –

between the INPS, INAIL, Confindustria, CGIL, CISL and UIL – to collect trade unions’

membership numbers, as well as the electoral data from works council elec�ons

needed to verify their actual representa�ve capacity, was signed on 19/09/2019. The

Na�onal Employment Inspectorate has now started the process of collec�ng and analyzing said data. In its first phase, the

assessment is restricted to NCLAs in the manufacturing, chemical and pharmaceu�cal sectors. This first phase will be completed

by the end of 2021. The data collec�on process will be extended to other NCLAs next year and will also include the trade unions’

proxies.

Na�onal Employment Inspectorate, Le�er 21/07/2021 No. 5331

Inter-ministerial decree on self-employed contribu�on exemp�on published

The inter-ministerial decree on the par�al exemp�on of INPS-enrolled self-employed individuals from paying social security

contribu�ons in 2021 has been published. The maximum exemp�on of €3,000 per year will be re-assessed on a monthly basis.

The exemp�on requires that, in the 2019 tax period, beneficiary self-employees accrued income of no more than €50,000. A

decrease in the revenue of the self-employed individual’s business in 2020 of no less than 33% – compared to 2019 – is also

required to qualify for the exemp�on.
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Being in subordinate employment prevents an individual from benefi�ng from this social security exemp�on, as do pension

en�tlements, except as rela�ng to disability checks.

Decree of the Ministry of Labour and of the Ministry of Finance published on 28/07/2021 

Retroac�ve classifica�on of business ac�vity

According to the INPS, it is only possible to obtain a retroac�ve classifica�on of the field a company operates in if the statements

communicated when the business was set-up were inaccurate. If, however, the change in classifica�on is the result of a change in

the business’ focus that was not communicated by the company, a new classifica�on cannot be claimed retroac�vely.

INPS Circular 28/07/2021 No. 113

Scoring connected to work �me could entail gender discrimina�on

Using a scoring system based on hours worked to determine a full or part-�me employee’s promo�on could be deemed indirect

gender discrimina�on if it primarily impacts female members of staff. To ascertain if the criteria adopted to determine

promo�ons is discriminatory, it should not be limited to rules adopted by the employer, but also extend to the results the

applica�on of said rules would have on a company’s employees. By applying this principle, gender discrimina�on may arise if a

promo�on is connected to the hours worked by an employee where the majority of female staff work part-�me, thereby placing

them at a disadvantage.

Supreme Court 29/07/2021 No. 21801

Inac�vity from a director not a silent waiver for remunera�on

Lack of communica�on or inac�vity on the part of a director, even for a lengthy period of �me, is not enough to infer a waiver on

remunera�on for the office and membership of the board of directors. A directorship can unpaid, either as part of a wri�en

clause in the company’s statute or as a waiver, explicit or silent, of the director’s right to any remunera�on. However, such a

silent waiver requires specified behaviour on the part of the director to infer a material waiver of remunera�on. Mere silence or

inac�vity is not sufficient.

Supreme Court (ord.) 23/07/2021 No. 21172

INPS instruc�ons on re-employment contracts

Re-employment contracts (introduced in Law Decree No. 73/2021) provide for a six-month training programme to upgrade

newly hired employees’ professional skills with a corresponding social security exemp�on for their employer of €500 maximum

per month. Re-employment contracts can be made between 1st July and 31st October 2021 and exemp�ons requested from

September onwards. Re-employment contracts are only available to the unemployed and do not extend to individuals whose

contracts have changed from permanent to fixed term. An employee cannot be sacked during the six-month training period.

INPS, Circular 02/08/2021 No. 115
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Unlawful transfer of business means right to con�nued employment with transferor

Ar�cle 2112 of the Civil Code applies when a transfer of business encompasses all material and immaterial elements (people,

tools, knowledge, etc.) needed for an autonomous and structured business to operate. A business’ autonomous status must

predate the transfer being undertaken. If said criteria are not met, an employee is en�tled to con�nue their employment with

the transferor. An employee’s right to con�nued employment with the transferor is not negated by the fact that they have up to

then been performing work ac�vi�es for the transferee.

Supreme Court 05/07/2021 n. 18948

Unlawful transfer of business means right to be paid wage arrears

If the condi�ons for the transfer of a business according to Ar�cle 2112 of the Civil Code do not apply, an employee is also

en�tled to wages due from the transferor if they have con�nued to carry out their working responsibili�es for the transferee.

Such a payment is deemed remunera�on and not compensa�on for damages. Therefore, it is not possible to deduct the

remunera�on the employee was paid for while working for the transferee from any such payment.

Supreme Court 08/07/2021 n. 19526
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