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In  May 2018, fo l lowing the Grenfe l l  Tower d isas ter,  Dame Judi th  Hacki t t  publ i shed her  f ina l  repor t

on the independent  rev iew of  bui ld ing regula t ions and f i re  safe ty .  The recommendat ions inc luded a

new regula tor y f ramework focussed on mul t i -occupancy and higher  r i sk  res ident ia l  bui ld ings,

resu l t ing in  the publ ica t ion of  the Bui ld ing Safe ty  B i l l .  The Bui ld ing Safe ty  B i l l  has been de layed,

but  one of  Hacki t t ’s  recommendat ions,  Gateway 1,  comes in to force on 1ˢ ᵗ  Augus t  fo l lowing an

amendment  to  ex is t ing p lanning law.

Hacki� proposed three gateway points in the building life cycle at which fire safety

must be considered: Gateway 1 at the planning applica�on stage, Gateway 2 at the

full plan’s sign off for building regula�ons and Gateway 3 a final inspec�on and

cer�fica�on by the Building Safety Regulator.

Gateway 1 will apply to planning applica�ons for “relevant buildings”, which include

buildings that either contain two or more dwellings, or are used for educa�onal

accommoda�on and meet the height condi�on being:

1. 18 metres or more in height (excluding plant); or

2. seven or more storeys in height (excluding any storey below ground).

“Relevant buildings” also includes the redevelopment or repurposing of exis�ng

buildings mee�ng the use and height criteria, as well as development within the

cur�lage of a relevant building.

The Health and Safety Execu�ve (HSE), the primary regulatory authority for

enforcing health and safety law, will become a statutory consultee for planning applica�ons for relevant buildings. Outline

planning applica�ons and sec�on 73 applica�ons are excluded from Gateway 1, although Local Planning Authori�es (LPAs) must

consult the HSE before gran�ng a S73 planning permission if it considers it appropriate to do so.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 1



" T h e  H S E ,  t o g e t h e r  w i t h

t h e  E n v i r o n m e n t  A g e n c y

o r  O f f i c e  f o r  N u c l e a r

R e g u l a t i o n  m a y  a l s o  b e

t h e  s t a t u t o r y  c o n s u l t e e

f o r  d e v e l o p m e n t s

r e l a t i n g  t o  C o n t r o l  o f

M a j o r  A c c i d e n t

H a z a r d s  ( C O M A H )

s i t e s . "

Developers of relevant buildings will have to submit a Fire Statement “about fire safety design principles, concepts and standards

that have been applied to the development”. The Fire Statement must be submi�ed on MHCLG’s form (or one that is

substan�ally the same) that, according to dra� guidance, includes site/buildings layouts, resident safety informa�on, proposed

uses, fire safety standards, evacua�on, automa�c suppression (sprinkler systems), accessible housing, technical complexi�es,

local development policies, emergency access and water supplies for emergency services. The dra� guidance recommends that

Fire Statements are produced by “suitably qualified engineers with relevant experience in fire safety” or “suitably qualified and

competent professionals with demonstrable experience”. Given the shortage of fire engineers, and poten�al delays to applicants

preparing planning applica�ons, there is a risk that not all Fire Statements will be produced by qualified persons. It remains to be

seen how LPAs will deal with Fire Statements that depart from MHCLG’s guidance.

Hacki�’s report referred to “an integrated systemic change not a shopping list of changes which can be picked out on a selec�ve

basis”. MHCLG guidance states that Gateway 1 “will ensure that applicants and decision makers consider planning issues relevant

to fire safety, bringing forward thinking on fire safety ma�ers as they relate to land use planning…and result in be�er schemes

which fully integrate thinking on fire safety”. However, there is a risk that Fire Statements could become a paper exercise instead

of contribu�ng to an integrated systemic change to fire safety.

Gateway 1 is limited in scope but, the interac�on between the planning system and health and safety is already well-established.

The Na�onal Planning Policy Framework (NPPF) specifically states that “planning policies and decisions should promote public

safety and take into account wider security and defence requirements”. Within the NPPF, safety in the wider sense is also

considered in rela�on to highways, adver�sement consents, avia�on and gas storage.

At a local level, some LPAs currently require details of emergency services access to be set out within a design access statement,

and public safety is considered to be a poten�al reason for enforcement. The Planning Prac�ce Guidance is limited on this point,

but notes that LPAs “should ensure that a stop no�ces’ requirements prohibit only what is essen�al to safeguard amenity or

public safety in the neighbourhood”.

Whilst the role of the HSE as a statutory consultee for “relevant buildings” is new, it

is already a statutory consultee for developments that are in the vicinity high risk

sites. The HSE, together with the Environment Agency or Office for Nuclear

Regula�on may also be the statutory consultee for developments rela�ng to Control

of Major Accident Hazards (COMAH) sites.

The interplay between the LPAs, health and safety and other regulators has recently

been considered in the cases of Valero Logis�cs UK Ltd v Plymouth City Council (June

2021) and Crest Nicholson Opera�ons Ltd v West Berkshire Council (February 2021).
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Valero and another operator of dis�lled fuel storage, both of which were COMAH sites, challenged the LPA’s grant of planning

permission for commercial use of a helipad. Valero argued that the Council had failed to consider the risks to the COMAH site

and that this should have been a material considera�on as part of the planning applica�on process. Furthermore, Valero alleged

the LPA had acted irra�onally by relying on the existence of other regulatory regimes, specifically the Civil Avia�on Authority and

COMAH. The judge considered that the planning commi�ee and Planning Officer understood the risks and were en�tled to make

the judgment that the risks were acceptable in reliance that the CAA and COMAH could regulate any risks posed by the

opera�on of the development.

Crest Nicholson involved an LPA’s designa�on of a Detailed Emergency Planning Zone (DEPZ) brought in as a response to the

Fukushima Nuclear Powerplant accident. The LPA designated the DEPZ within 3,160 metres from the centre of the Atomic

Weapons Establishment on recommenda�on from the AWE, although the jus�fica�on was not made publicly available. The

challenge to the LPA’s DEPZ designa�on failed and the Judge considered that, whilst the LPA did not have the technical exper�se

to assess AWE’s work, “it drew on assistance that advice from the Office of Nuclear Regula�on and Public Health England”. This

was akin to the posi�on where the Public Authority relies on experts and this en�tled the LPA to “a margin of apprecia�on”.

Valero and Crest Nicholson, illustrate the difficul�es faced by LPAs in considering what are/are not material health and safety

issues against a background of limited knowledge, placing reliance on advice from the specialist regulators and experts, and

considering complex risks.

It remains to be seen whether Gateway 1, together with the dra� Building Safety Bill, will be sufficiently robust to bring about

change and improvements to fire safety within buildings, that have been almost universally demanded since Grenfell. However,

the overlapping regimes of planning and health and safety are long-established and are likely to con�nue to create difficult

issues for LPAs to grapple with.

Senior Associate He�y Tombs contributed to this ar�cle.
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