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Fol lowing EU and German cour t  dec is ions,  the German tax author i t ies  have publ i shed a guidance

note on the VAT t reatment  o f  super v isor y ser v ices  prov ided by board members  which wi l l  come in to

force on 1 Januar y 2022 at  the la tes t .

GUIDANCE OF THE  GERMAN TAX AUTHORIT IES

Under the newly published guidance from the German Federal Ministry of Finance

(dated 8 July 2021) (the “Guidance”), the German tax authori�es provided their view

that supervisory board members (Aufsichtsräte) must always act independently with

respect to their performance of supervisory services for VAT purposes. As a result,

supervisory board members shall not qualify per se as an entrepreneur for VAT

purposes in case they are remunerated by fixed or �me-based payments. If board

members do not qualify as an VAT entrepreneur, the supervisory services are not

subject to VAT and the supervisory board member is not eligible to deduct any input

VAT paid on the costs associated with the supervisory services. This shall also hold

true for similar supervisory ac�vi�es of members of other company boards in which

the management is controlled.

According to the Guidance, the VAT posi�on of the supervisory (or similar) board member shall be made separately for each

engagement of the relevant member. In case of a lump-sum remunera�on, the supervisory service should generally not be

VATable. However, if a variable remunera�on is paid (either solely or in addi�on to a lump-sum remunera�on), the supervisory

work of the supervisory (or similar) board member may qualify as a VATable service. The German tax authori�es state in the

Guidance that this should be the case (not as a general threshold but as an indica�on) if the variable remunera�on amounts at

least 10% of the overall annual remunera�on (including expense allowances but excluding travel cost reimbursements).
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The Guidance is mainly based on a court decision by the German Federal Tax Court dated 27 November 2019 in which the court

concluded a supervisory board member of a German stock company (Ak�engesellscha�) is not ac�ng independently because

the member bears no economic risk if an annual lump-sum remunera�on is paid. The German Court had to consider the

decision of the European Court of Jus�ce dated 13 June 2019 (C-420/18, “IO”) in which the supervisory board member did not

act independently because (i) he did not perform the service in his own name, on his own account and under his own

responsibility but for the account and responsibility of the supervisory board and (ii) he did not bear the economic risk a�ached

to the performance since the lump-sum remunera�on was paid regardless of the actual work done.

The Guidance will apply to all pending cases, but the German tax authori�es have agreed that they will not object to their

former published view being applied un�l 31 December 2021.

PRACT ICAL  IMPACT

The Guidance is not only relevant for supervisory board members but also for any

member of a similar board or a person performing a management control func�on

(e.g. in private equity structures). Remunera�on schemes of supervisory (or similar)

board members in a German context should be reviewed in light of the Guidance.

Where only a lump-sum remunera�on for supervisory services is agreed, the

services should generally not be subject to VAT (regardless of the income tax

treatment). A similar treatment may already apply if the service provider was

treated as a small entrepreneur for VAT purposes (Kleinunternehmer). The lack of

VAT means that the service provider is not allowed to deduct any input VAT on costs.

The invoicing process may have to be amended accordingly.

In contrast, the VAT treatment should not change if only a variable remunera�on for supervisory services have been agreed.

The 10% threshold determined by the German tax authori�es provides further prac�cal guidance for cases where a combina�on

of fixed and variable remunera�on is agreed. As the 10% threshold should be seen as indica�ve, instances in which the

remunera�on shall comprise of fixed and variable items should be reviewed in terms of the VAT treatment on an individual case

by case basis (in par�cular, supervisory services for a non-German stock company).
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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