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B ITE  S IZE  KNOW HOW FROM THE ENGL ISH COURTS

Arbitra�on

The Commercial Court has permi�ed service out of an applica�on to join third par�es to proceedings to enforce an arbitra�on

award, finding that there were strong arguments that where the English court had granted a judgment to enforce the award, it

had power to join par�es under CPR 19.

Devas Mul�media Private Ltd v Antrix Corpora�on Ltd

Liquidated damages

In a significant decision, in which WFW acted for the successful party, the Supreme

Court has returned to an orthodox interpreta�on of liquidated damages clauses,

commen�ng that the Court of Appeal’s earlier judgment (that liquidated damages

were not available in respect of delayed works that had not been completed prior to

termina�on) was inconsistent with commercial reality and accepted law.  Read more

about the decision, and the Supreme Court’s addi�onal comments on limita�on

clauses, in our ar�cle here.

Triple Point Technology, Inc v PTT Public Company Ltd

Oil and gas

No�ng that English courts are increasingly inclined to classify terms as innominate

rather than as condi�ons, the Commercial Court has rejected arguments that a

contractual specifica�on in an agreement for the sale of oil was a condi�on giving

rise to a right to terminate.  While the oil delivered by the defendant was off-spec,

the breach of contract was not sufficiently serious to give rise to a right to reject,

meaning that the claimant was not en�tled to claim for wasted expenditure in

dealing with the cargo.

Galtrade Limited v BP Oil Interna�onal Limited

Tr i p l e  Po i n t  Te c h n o l o g y ,
I n c  v  P T T  P u b l i c
C o m p a n y  L t d
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Privilege (1)

The Court of Appeal has upheld a decision that a le�er of claim sent to a third party to elicit informa�on for use in separate

li�ga�on was covered by legal professional privilege, rejec�ng arguments that a claim to privilege can be lost if the third party

has been deliberately misled as to the purpose for which the informa�on is sought, and holding that even if such a principle did

exist this was not a case in which anyone was deliberately deceived.

Victorygame Limited & Anr v Ahuja Investments Limited

Privilege (2)

In an unusual case on the scope of joint retainer privilege, the Court of Appeal has confirmed that where a party was en�tled to

disclosure of documents under the joint retainer privilege principle, its successor in �tle was also so-en�tled, even if the other

party with the benefit of the joint retainer privilege opposed the disclosure.

Travelers Insurance Company Ltd v Armstrong & Ors

Privilege (3)

In a final decision on privilege, a majority of the Court of Appeal has refused to grant an injunc�on restraining the use of a

document produced in se�lement discussions in US proceedings, holding that the applicant had failed to show to a high degree

of probability that English law principles of without prejudice privilege covered the relevant document, rather than US law rules.

Autostore Technology AS v Ocado Group Plc & Ors

Third party costs orders

Explaining that, for a director of an insolvent company to be made liable for the company’s costs of li�ga�on where they are

controlling or funding the li�ga�on, it will usually be necessary to establish either that the director was seeking to benefit

personally from the company’s pursuit of or stance in the li�ga�on, or that they were guilty of impropriety or bad faith, the

Court of Appeal has rejected an applica�on for a third party costs order, adding that it would be absurdly unjust for the director

to be liable for monies paid to the company as a payment on account on costs which had to be returned only because it now

lacked the funds to proceed to detailed assessment.

Goknur Gida Maddeleri Enerji Imalet Ithalat Ihracat Ticaret ve Sanayi As v Aytacli

Unjust enrichment

In an interes�ng decision on the “counter-res�tu�onary principle”, which provides

that in certain circumstances a party seeking a res�tu�onary remedy for unjust

enrichment must give credit for benefits received from the other party, the Court of

Appeal has commented that it is only where the benefits are sufficiently closely

connected that credit must be given.

School Facility Management Limited & Ors v Governing Body of Christ the King

College
G o k n u r  G i d a  M a d d e l e r i
E n e r j i  I m a l e t  I t h a l a t
I h r a c a t  T i c a r e t  v e
S a n a y i  A s  v  A y t a c l i
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http://www.bailii.org/ew/cases/EWCA/Civ/2021/993.html
http://www.bailii.org/ew/cases/EWCA/Civ/2021/978.html
http://www.bailii.org/ew/cases/EWCA/Civ/2021/1003.html
http://www.bailii.org/ew/cases/EWCA/Civ/2021/1037.html
http://www.bailii.org/ew/cases/EWCA/Civ/2021/1053.html


Witness statements

Recent rule changes have had a significant impact on the prepara�on and purpose of trial witness statements in commercial

li�ga�on in England and Wales, but the Commercial Court has emphasised that the new rules have not changed the law on the

admissibility of evidence, and do not overrule previous authori�es as to what may be given in evidence, so a claimant’s

witnesses were en�tled to give opinion evidence as to what would or could have happened by reference to the factual evidence

they were giving.

MAD Atelier Interna�onal BV v Manes

Should you wish to discuss any of these cases in further detail, please speak with a member of our London dispute resolu�on

team below, or your regular contact at Watson Farley & Williams:

Robert Fidoe Rebecca Williams

Ryland Ash Charles Buss

Nikki Chu Dev Desai

Sarah Ellington Andrew Hutcheon

Alexis Mar�nez Theresa Mohammed

Tim Murray Mike Phillips

K E Y  C O N TA C T S

ANDREW WARD
PARTNER LONDON
T: +44 20 7863 8950
award@wfw.com

REBECCA WILL IAMS
PARTNER LONDON

T: +44 203 036 9805

rwill iams@wfw.com

Disclaimer

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.
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The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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