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Watson Far ley & Wi l l iams (“WFW”) has success fu l ly  represented PTT Publ ic  Company L imi ted

(“PTT”)  –  Thai land’s  s ta te-owned oi l  and gas company – before the UK Supreme Cour t  in  the case

of  Tr ip le  Poin t  Technology,  Inc  v  PTT Publ ic  Company L td,  which has impor tant  impl ica t ions for  the

appl icabi l i ty  o f  l iquidated damages prov is ions and hence for  a l l  cons t ruc t ion contrac ts  draf ted

under Engl i sh law. The appeal  was heard in  November 2020 in f ront  o f  Lord Hodge,  Lady Arden,

Lord Sales ,  Lord Leggat t  and Lord Burrows.

Liquidated damages are a vital remedy for employers in the construc�on sector, with standard-form construc�on and

engineering contracts (FIDIC, NEC, JCT etc.) including such provisions to provide a specified rate of damages for delay in

comple�on of work by a contractor. Such provisions are generally understood to apply up to the date when the contract is

terminated or abandoned.

The underlying ma�er behind this case concerned a mul�-million-dollar dispute between PTT and US counterparty Triple Point

Technology, Inc. (“Triple Point”) in respect of claims and counterclaims arising in rela�on to a failed project for the design,

implementa�on and ongoing support and maintenance of a so�ware system for PTT’s commodity trading and risk management,

the contract for which was dra�ed under English law.

Having successfully represented PTT at first instance in the Technology and Construc�on Court in 2016 and in the Court of

Appeal in 2019, WFW con�nued to advise them on their appeal to the Supreme Court.

The Court of Appeal’s judgment had caused significant uncertainty in the construc�ons sector as it appeared to abandon what

had been considered the orthodox posi�on in favour of a new approach that would give contractors an incen�ve not to

complete works in order to avoid paying liquidated damages for any delays it had caused.
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https://www.supremecourt.uk/cases/docs/uksc-2019-0074-judgment.pdf


Fortunately, the Supreme Court re-confirmed the previous approach as correct, observing that the Court of Appeal’s approach

was a “radical re-interpreta�on of the case law on liquidated damages clauses” and had been wrong. The Supreme Court

concluded that, save where a clause clearly states otherwise, it should normally be expected that a liquidated damages clause

will apply for any period in delay up to the date of termina�on, but not beyond. The Court was also asked to re-examine the

lower courts’ decision on a limita�on of liability provision and allowed PTT’s appeal in respect of the same, finding that the

contract included a carve-out to the limita�on of liability provisions in circumstances where Triple Point had been found to be in

negligent breach of contract.

The cross-border WFW Dispute Resolu�on team that represented PTT from 2016 onwards was led by Bangkok Partner

Ra�hakarn Boonnua and London Partner Rob Fidoe, with support from Senior Associate Dr Stephanie Garner and Associate

Emily Sadie. James Howells QC and Dr Nicholas Maciolek of Atkin Chambers acted as counsel for PTT before the courts.

Ra�hakarn commented: “We’re delighted to have represented PTT successfully throughout this long and challenging dispute.

Our final victory before the Supreme Court is especially welcome given its implica�ons for those who regularly contract using

standard-form or bespoke wording and wish to have certainty as to how reliance on liquidated damages provisions will be

interpreted by the English courts in the event of delay. This is therefore not simply a victory for PTT but, we believe, the

construc�on industry as a whole”.

Rob added: “This decision brings welcome clarity to the applicability of the orthodox approach to the interpreta�on of liquidated

damages provisions and to the protec�on of accrued rights at termina�on, issues of general importance in English law. It also

reinforces well-recognised principles rela�ng to the interpreta�on of limita�on of liability provisions, including the general

principle that clear words are needed to restrict valuable rights and the overarching view that the English courts will interpret

the words used by the par�es fairly to give effect to the bargains and alloca�on of risks that commercial par�es choose to make”.

Triple Point was represented by Kobre & Kim (London and New York) and Paul Darling OBE QC, 39 Essex Chambers.
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Disclaimer

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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