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In a case' which will be of significant interest to developers and

"Given the UK
government’s drive to
eliminate unabated
coal-fired power

generation, the case

operators of large energy and infrastructure projects both in the
UK and internationally, the operator of a large UK-based power
station has successfully argued before the English Technology
and Construction Court (“TCC”) that it was entitled to withhold
from retention for latter phases of work sums in respect of

sl Lo ppraniieclendy remedial works to earlier phases of that work.

pertinent to operators

of UK power stations The TCC'’s decision reaffirms the principles to be applied in construction of English

who may be in the

law contracts and serves as a practical illustration of how those principles apply to

process of converting
the interpretation of the FIDIC Yellow Book First Edition (1999).

those power stations to

biomass or other

. Given the UK government’s drive to eliminate unabated coal-fired power generation,
alternative fuel

UG the case will be particularly pertinent to operators of UK power stations who may be

in the process of converting those power stations to biomass or other alternative

fuel sources.

BACKGROUND

In March 2012, the defendant, which operates Drax Power Station in North Yorkshire, entered into an agreement with the
claimant for the conversion of four of the six generating units at that power station to operate on biomass fuel. The contract

largely followed the standard form of the FIDIC Plant and Design-Build Contract First Edition 1999.

The first phase of the project concerned the design, engineering, installation and commissioning of a facility, known as the
Ecostore, which would be used to unload and store the biomass fuel ready for transportation to the boiler distribution system
(the “Ecostore Works”). Taking over certificates for those works were issued in September 2014 and the last part of the retention

money relating to those works was released in December of that year.
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Meanwhile, in October 2012, the parties varied the contract to provide for the engagement of the claimant to carry out the
second phase of the project, being the design, engineering, installation and commissioning of the boiler distribution system (the

“BDS Works”).

In February 2019, the claimant made an interim payment application seeking payment of the balance of the retention money in
respect of the BDS Works. However, the defendant sought to make twelve deductions from that sum, four of which related to

the cost of remedying defects in the Ecostore Works. The claimant disputed the defendant’s right to make those four deductions.

THE ISSUE

In making the disputed deductions from the retention money, the defendant relied upon the words “any work” in clause 14.9.6

of the contract, which was derived (in amended form) from the FIDIC standard form:

“14.9.6 However, if any work remains to be executed under Clause 11 (Defects Liability) or Clause 12 (Tests after Completion) the
Employer shall be entitled to withhold the estimated cost of this work until it has been executed and to deduct the same from

amounts otherwise due to the Contractor until such time as the work is completed.” (emphasis added)

The claimant argued that sub-clause 14.9.6 did not entitle the defendant to withhold sums relating to the remedying of defects
in the Ecostore Works from the BDS retention money. The claimant pointed (among other matters) to a preamble part-way
through clause 14.9 which read “[i]n relation to the Works comprised and relating to Sections 3, 4 and 5” (being the BDS Works),
arguing that those words qualified the phrase “any work” in clause 14.9.6 such that it was limited to the BDS Works only.

On the defendant’s case, there was no such restriction under the contract and the phrase “any works” should be construed
broadly as any unexecuted works arising under the contract’s defects liability provisions, whether they related to the BDS Works

or the Ecostore Works.

THE DECISION
"The TCC also held that

The TCC reaffirmed the general principles applicable for the purposes of it did not make
construction of contracts in English law, and following the approach laid down by the commercial sense for
UK Supreme Court in Wood v Capita Insurance Services?, Rainy Sky v Kookmin Bank? the claimant to be
and Arnold v Britton?, it considered “the language used in the context of the Contract entitled to the full

amount due in respect
of the BDS Works at a
time when it had

as a whole and the surrounding circumstances”.

Starting with the wording of sub-clause 14.9.6 itself, the TCC noted that the phrase

, . received full payment
“any work” was not a defined term, and was qualified only by the references to pay
for the Ecostore Works

clauses 11 and 12. It would have been possible for clause 14.9.6 to have been . .
but remedial work in

qualified by reference to the preamble or to the BDS Works but, without such
respect of those works

qualification, it would be necessary to read the phrase “any work” as “any such remained to be
work” or “any of the said Works” in order to reach the claimant’s reading of the executed. "

clause.
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The TCC also noted that sub-clause 14.9.6 differed in key respects from sub-clauses 14.9.4 and 14.9.5, each of which expressly
referred to sections 3, 4 and 5. Furthermore, sub-clause 14.9.5 used the defined term “Works”, which the TCC interpreted as a
clear reference to the BDS Works. Sub-clause 14.9.6 could also have used that defined term but did not. These differences in
drafting militated strongly against the claimant’s construction. While the claimant also pointed to a ‘bifurcation’ of clause 14.9
caused by the preamble (which appeared part-way through the clause), the TCC disagreed that this provided a complete answer

to the interpretation exercise.

The TCC also held that it did not make commercial sense for the claimant to be entitled to the full amount due in respect of the
BDS Works at a time when it had received full payment for the Ecostore Works but remedial work in respect of those works

remained to be executed.

Finally, in the TCC’s view it was significant that the parties decided to vary the contract to include the BDS Works, rather than
entering into a separate contract for those works. Accordingly, the unqualified reference to “any work” was a reference made in

a single contract in which the Ecostore Works and the BDS Works were phases or sections of the same project.

On the question of the construction of “any work”, therefore, the TCC agreed with the defendant’s broader interpretation of that
term as including both the Ecostore Works and the BDS Works. The defendant, therefore, was entitled to withhold the relevant

sums from the retention money.

COMMENT

"This case serves as . ) ) _ ,
. This case serves as a clear reminder of the approach which the English courts take in
a clear reminder of I . I et )
. construing contractual provisions. Of particular note for the energy an
the approach which & P P &Y
. infrastructure industry, it provides an illustration of the potential significance of a
the English courts

decision to incorporate subsequent phases of work into an existing contract rather

take in construing

oGl than entering into a separate contract for those works.

provisions."
Given the UK government’s carbon-neutral aspirations, and in particular its recent

consultation on bringing the deadline for the phase-out of unabated coal generation

forward to October 2024, works to convert UK power stations are now a very
familiar proposition across the industry. The TCC’s decision will therefore be particularly instructive for parties contracting on the
FIDIC Yellow Book standard form as to how the structure of the agreement for those works may affect the English courts’

approach to the issue of withholding retention monies during subsequent phases of such works.

Watson Farley & Williams LLP has market leading experience working with FIDIC contract forms and regularly advises on some of

the largest and most complex energy and infrastructure projects in the UK and internationally.

[1] [2021] EWHC 1478 (TCC)
[2] [2017] AC 1173

[3] [2011] 1 WLR 2900

[4] [2015] AC 1619
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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