
"Wh i l e  t h e  Con t ra c t
s p e c i f i e d  wh i c h  pa r t y
wa s  t o  b ea r  t h e  co s t
o f  c e r t a i n  k i nd s  o f
Change s  i n  L aw,  t h e
p re c i s e  a l l o ca t i o n  o f
r i s k  t ha t  app l i ed  t o
t h e  Re s t r i c t i o n s
t h emse l v e s  wa s  open
t o  i n t e r p re t a t i o n .  "
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The recent  case of  Westmins ter  Ci ty  Counci l  v  Spor ts  and Le isure Management  L imi ted¹ ,  f rom the

Engl i sh Technology and Cons t ruc t ion Cour t ,  i s  a usefu l  i l lus t ra t ion of  the approach adopted by

Engl i sh cour ts  in  in terpre t ing the contrac tua l  a l locat ion of  r i sk  for  losses  ar i s ing f rom Covid-19

res t r ic t ions .  Whi le  the case concerned a le i sure ser v ices  contrac t  awarded by a local  author i ty ,

and turned on the spec i f ic  wording of  that  contrac t ,  the dec is ion wi l l  be of  in teres t  to  a l l

commerc ia l  par t ies  whose bus inesses  have been impacted by government  measures  in  response to

the pandemic.

LE ISURE  SERV ICES  CONTRACT

In 2016, Sports and Leisure Management Ltd (“the Contractor”) entered into a

contract with Westminster City Council (“the Council”) which granted the Contractor

the right to operate and manage a number of leisure facili�es in exchange for the

payment of a management fee to the Council (“the Contract”). In return, the

Contractor was en�tled to retain a third of the revenue generated from the leisure

centres’ customers. In the early years of the Contract this arrangement was

profitable to the Contractor.

This changed drama�cally with the onset of the coronavirus pandemic. Na�onwide

lockdowns and varying levels of local and na�onal restric�ons (“the Restric�ons”)

either forced the Contractor to close the facili�es altogether or open them subject to

significant constraints.

It was common ground between the par�es that the Restric�ons amounted to a “Change in Law” as defined in the Contract.

While the Contract specified which party was to bear the cost of certain kinds of Changes in Law, the precise alloca�on of risk

that applied to the Restric�ons themselves was open to interpreta�on. The par�es were unable to reach agreement on this and

so the Council commenced proceedings seeking a court declara�on on the proper interpreta�on and applica�on of the Contract.

WERE COVID RESTR ICT IONS GENERAL  OR SPEC IF IC  CHANGES IN THE  LAW?
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" The  Con t ra c t o r
a rgued  t ha t  t h e
Con t ra c t ’s  f o r mu l ae
needed  t o  b e
ad j u s t ed  i n  a  way
t ha t  p roduced  a
“nega t i v e
managemen t  f e e ”
( t ha t  i s ,  a  paymen t
f rom  t h e  Counc i l  t o
t h e  Con t ra c t o r,
ra t h e r  t han  t h e  o t h e r
way  a round ) .  "

The Contract drew a dis�nc�on between changes in the law which were “General” and those that were “Specific”, being changes

that specifically impacted the kind of services which the Contractor was engaged in.

The Contractor was to bear the costs of a “General Change in Law.” This was perfectly natural, in Mr Jus�ce Kerr’s view, as the

risk of general changes in law impac�ng commercial par�es’ profits is simply an “ordinary vicissitude of business life”. The

alloca�on of risk for “Specific Changes in Law” was more ambiguous.

At trial, it was common ground between the par�es that the Restric�ons amounted to “Specific Changes in Law” under the

Contract. Therefore, the intriguing ques�on of whether the all-embracing nature of the Restric�ons (limi�ng the use of leisure

premises as well as prospec�ve users’ rights to leave their homes) were sufficiently “Specific” to the Contractor’s business was

never tested in court.

MANAGEMENT FEE

In the ordinary course of things, the Contract envisaged that the Contractor would pay the Council a management fee for the

right to manage the leisure centres. During the Restric�ons, the par�es accepted that the management fee needed to be

recalculated by reference to complex income and expenditure projec�ons and formulae set out in the Contract. However, they

were unable to agree what the contractual effect of clause 39.5.2 was. This said (our emphasis):

“any Specific Changes in Law…shall be put into effect as provided in Clause 37…as if the [Council] had issued a [Council] No�ce of

Change and any changes to the Management Fee (or, if applicable and agreed by the [Council], a capital payment) shall be

reasonably agreed between the Par�es.”

(Clause 37 provided that the Council could give no�ce of a change to the services

arising out of, for example, the closure of a facility or opening of a new facility and

clause 37.5 provided that “the Contractor should not be worse off as a result of the

implementa�on of the [Council] Change”.)

The Council reduced the management fee to nil for certain periods in 2020 in light of

the Restric�ons. However, the Contractor argued that the Contract’s formulae

needed to be adjusted in a way that produced a “nega�ve management fee” (that is,

a payment from the Council to the Contractor, rather than the other way around).

The Council argued that this would amount to an obliga�on from the Council to

indemnify the Contractor for losses in excess of the management fee, which the

Contract did not oblige it to do. In support of this argument, the Council noted that

the Contract made reference only to the management fee being payable “by the

Contractor to the Council”, and never vice versa.

ALTERNAT IVE  CAP ITAL  PAYMENT
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"Wh i l e  t h e  Cou r t
a ccep t ed  t ha t  t h e
managemen t  f e e
cou l d  be  redu ced  t o
z e ro ,  i t  h e l d  t ha t  i t
cou l d  no t  r ea ch
nega t i v e  va l u e s ,
e v en  i f  t h e  f o r mu l ae
upon  wh i c h  i t  wa s
ca l c u l a t ed  d i d
p roduce  s u ch
va l u e s . "

The Contractor argued that, if the Court rejected its arguments that the management fee should be adjusted to a “nega�ve” fee,

the Council should instead pay it a capital payment under clause 39.5.2 such that the Contractor would be put in the same

financial posi�on as though the management fee had been so adjusted.

The Contrac tor  re l ied on the re ference in :

clause 39.5.2 to a Specific Change in Law being dealt with “as if” the Council had issued a Council No�ce of Change in
accordance with clause 37 of the Contract; and

clause 37.5 that “the Contractor shall not be worse off as a result of the implementa�on of the Council Change”.

The Contractor said that (barring a nega�ve management fee) a capital payment from the Council to the Contractor was the only

way that the Contractor could be no worse off as a result of the Restric�ons.

THE  DEC IS ION

The Court re-affirmed the general approach to contractual interpreta�on as set out

in pre-Covid cases such as Wood v Capita Insurance Services Ltd¹. It said that it

needed to consider both contextual and textual factors.

Contex tual  fac tors

In this par�cular case, it decided that contextual factors were of li�le assistance.

Neither party could have foreseen the Restric�ons at the �me of the Contract. All

that the contextual factors offered was the general proposi�on that the par�es had

entered into a sophis�cated contract, one of the purposes of which was to “allocate

risk as between the authority and the contractor where the law changes”. In other

words, there was no indica�on from contextual factors as to how that risk was to be

allocated in respect of the Restric�ons.

Textual  fac tors

Turning to textual factors, the Court noted that the dra�ing did not display “surgical linguis�c precision”. That said, the words

used in the Contract would likely be decisive and so required careful examina�on, “imperfect as they are”.

The Court considered the management fee issue to be “absolutely clear”. It unequivocally agreed with the Council’s submission

that the wording of the Contract made provision only for a one-way payment of the management fee by the Contractor to the

Council. There were references only to payments “by” the Contractor “to” the Council, and never the other way around. While

the Court accepted that the management fee could be reduced to zero, it held that it could not reach nega�ve values, even if the

formulae upon which it was calculated did produce such values.
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" I t  i s ,  h oweve r,  a
con s i d e rab l e
rea s s u ran ce  t o
con t ra c t i ng  pa r t i e s
t ha t  t h e  con t ra c t ua l
con s t r u c t i o n
p r i n c i p l e s  i n  Eng l i s h
l aw  can  com fo r t ab l y
con t end  w i t h ,  and
a re  un changed  by ,
t h e  pandem i c . "

The Court’s cri�que of the perfunctory dra�ing of the Contract included the reference in clause 39.5.2 to the clause 37 process.

The Court held that the reference to Specific Changes in Law being dealt with “as provided in clause 37” was intended to mean

only that the process was to be broadly the same under both scenarios. It did not require that the financial outcome should

necessarily be the same. The Contract, in this respect, took a “neutral stance”. Crucially, the Court decided that the phrase in

clause 37 providing that the Contractor should be “no worse off” as the result of a Council Change did not apply to a Specific

Change in Law. This phrase only occurred in a sub-clause concerning issues specific to the implementa�on of Council Changes

and was not intended to operate as a general principle that applied to Changes in Law as well. Essen�ally, the Court seemed to

find the Contractor’s argument on this issue somewhat contrived.

The Court noted that the Contract was “quite nuanced in alloca�ng risk” despite some poor dra�ing. The posi�on was not as

simple as placing all General Changes in Law at the Contractor’s risk and all Specific Changes in Law at the Council’s risk. While a

Council Change was a ma�er that the Council had control over, external circumstances such as the Restric�ons were not.

Therefore, the wording of clause 39.5.2 did not support a clear inten�on between the par�es that the Council was required to

ensure that the Contractor was “no worse off” from the Restric�ons by making a capital payment. That said, the management

fee was s�ll to be adjusted due to the clause 37 process applying (at least to that extent) to the Restric�ons.

Contra Proferentum doct r ine

The Court also emphasised that the contra proferentum doctrine (that any ambigui�es in the wording of a term should be

construed against the party that proposed the wording) should only be referred to as a ma�er of “last resort”.

COMMENT

The contract in ques�on was broadly based on terms o�en used in contracts for the

supply of leisure services, such as Sport England’s standard terms. Therefore, the

Court’s decision will be of immediate interest to par�es providing similar services in

the leisure industry. Similar provisions can also be found in concession and other

arrangements in the hotel sector and other industries.

However, the Court’s considera�on of textual and contextual factors to contractual

interpreta�on are of universal applica�on. The decision reaffirms the primacy of the

specific language used in commercial contracts in determining the proper alloca�on

of risk between the par�es. It also demonstrates the importance of precision in the

dra�ing of such contracts, as the dispute might have been avoided altogether were it

not for the ambigui�es in clause 39.5.2. Although the decision may be discouraging

for commercial par�es considering similar claims to recover losses caused by the pandemic, they may take some comfort in the

UK Supreme Court’s recent judgment in Financial Conduct Council v Arch & Ors². As a result of that decision, the prospects of

such par�es’ business interrup�on policies responding to losses caused by Covid restric�ons very much appear to have

improved, though the extent of any coverage will depend on the wording of the par�cular policies in ques�on.
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It is, however, a considerable reassurance to contrac�ng par�es that the contractual construc�on principles in English law can

comfortably contend with, and are unchanged by, the pandemic. This consistency of approach maintains a welcome

environment of legal certainty for par�es (and their lawyers) in �mes of commercial adversity.

[1] [2017] AC 1177.

[2] [2021] UKSC 1. See our ar�cle here for further informa�on.
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