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A recent  dec is ion of  the Engl i sh Technology and Cons t ruc t ion Cour t  has prov ided long overdue and

impor tant  conf i rmat ion on how c lauses  exc luding or  res t r ic t ing l iabi l i ty  for  breach should be

in terpre ted.  The dec is ion in  Mot t  MacDonald L td v  Trant  Engineer ing L td¹  i s  a l so a t imely  reminder

of  the r i sks  of  draf t ing exc lus ion and l imi ta t ion of  l iabi l i ty  c lauses ,  especia l ly  when faced wi th

commerc ia l  pressures  to  f ina l i se  agreed terms as quick ly  as  poss ib le .

THE  FACTS

Trant Engineering Limited was engaged to construct a new power sta�on at RAF

Mount Pleasant and contracted with Mo� MacDonald Limited to provide design

services. Following ini�al disputes between the par�es, a se�lement and services

agreement (“SSA”) was entered into which covered the par�es’ future ac�ons. The

SSA contained three clauses which limited or excluded Mo� MacDonald’s liability in

the event of a breach: (i) a liability cap, (ii) an exclusions clause, and (iii) a net

contribu�on clause. When Trant failed to pay Mo� MacDonald under the SSA, Mo�

MacDonald issued proceedings against Trant. In defence Trant pleaded that Mo�

MacDonald had fundamentally, wilfully and deliberately breached the SSA. Mo�

MacDonald sought summary judgment, contending that even if the alleged breaches

were deliberate, the exclusion and restric�on clauses applied.

I SSUES

The key issue before the court was how the exclusion clause in the SSA ought to be interpreted. Although the House of Lords in

Photo Produc�on² rejected the doctrine that an exclusion clause will not apply where the party relying on it has been guilty of a

fundamental breach, uncertainty remained following that decision. In par�cular, it was unclear whether it was s�ll presumed

that a clause excluding liability for a deliberate, repudiatory breach of contract could only be rebu�ed where clear language had

been used. Notably, two decisions of the High Court reached different conclusions – in Marhedge it was held there was such a

presump�on³, whereas in AstraZeneca it was held there was not⁴.

JUDGMENT
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" The  de c i s i o n
h i gh l i gh t s  t h e
impo r t an ce  o f  t a k i ng
ea r l y  p ro f e s s i ona l
adv i ce  t o  e n s u re  t h e
c l au s e  re f l e c t s  t h e
pa r t i e s ’  i n t e n t i o n s
and  i s  c l e a r. "

The court said that where two High Court judgments interpret the law differently, the later decision supersedes the earlier case.

The judge was sa�sfied that the analysis in AstraZeneca was correct – exemp�on clauses should be interpreted by the normal

principles of contractual construc�on without any presump�on that could only be rebu�ed by the use of clear language. This

principle applies regardless of the breach being limited or excluded and regardless of whether it is deliberate or repudiatory.

In this case the liability cap, exclusion clause and net contribu�on clause were all dra�ed without carve outs for fundamental,

wilful or deliberate breaches. They were dra�ed in clear terms and were contained in an agreement designed to resolve an

exis�ng dispute and to set out a regime governing their further dealings to avoid a renewed dispute.

Although Trant alleged it would have “to redo virtually the en�re scope of work under the SSA” because of Mo� MacDonald’s

fundamental, deliberate and wilful breaches of the SSA, the court upheld the dra�ing of the SSA. In doing so, they were

unwilling to relieve Trant from a bad bargain and so summary judgment was entered against them.

COMMENT

This is a significant decision demonstra�ng the English court’s approach to

contractual interpreta�on. The case confirms that the language used by the par�es

will be the star�ng point for interpre�ng the contract, giving weight to the factual,

legal and regulatory background and business common sense.

In this case Trant argued there had been insufficient �me to verify Mo� MacDonald’s

future ac�ons under the SSA. The court was unsympathe�c to that argument as the

SSA had been entered into between two commercial en��es with the benefit of

professional advice.

Exclusion and limita�on of liability clauses are commonplace in many contracts and the case highlights the importance of taking

care when dra�ing such clauses. Issues to consider include:

1. Has clear language been used in the dra�ing that reflects the par�es inten�ons?

2. How should the risk proposed to be limited be managed and which party should bear that risk?

3. Is it clear from the dra�ing which risks are being excluded, limited, capped or accepted?

4. What types of losses (if any) should be excluded or limited from the liability clause? Should there be carve outs for
contributory negligence or wilful or deliberate breach?

5. How does the exclusion or limita�on dra�ing interact with the other provisions of the contract, such as any indemnity
clauses?

The decision in Mo� MacDonald v Trant confirms that exclusion and liability clauses will be strictly interpreted and that par�es

cannot rely on legal presump�ons being implied to alter how the clause will be interpreted. The decision highlights the

importance of taking early professional advice to ensure the clause reflects the par�es’ inten�ons and is clear. Exclusion and

liability clauses will be determined by what they say and the courts will not step in to relieve a party from a bad bargain.
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