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In  an in teres t ing dec is ion concerning the impl ica t ion of  terms in to guarantees ,  which may raise

alarm bel l s  for  some par t ies  in  the mar i t ime sec tor,  the Engl i sh Commerc ia l  Cour t  has cons idered

the c i rcumstances in  which a par ty  may be able to  obtain secur i ty  for  c la ims agains t  a guarantor.

The dec is ion in  CVLC Three Carr ier  Corp & Anr v  Arab Mari t ime Pe t ro leum Transpor t  Company¹,

which i s  a rare ins tance of  a success fu l  chal lenge to an arbi t ra t ion award,  a lso prov ides usefu l

guidance on the fac tors  to  be cons idered when ident i fy ing “ the ques t ion” to  be answered when

grant ing permiss ion to appeal .

BACKGROUND

The claim concerned the charter of two crude oil tankers to Al-Iraqia Shipping

Services and Oil Trading (“Al-Iraqia”) under separate bareboat charters in early

March 2019. Arab Mari�me Petroleum Transport Company (“Arab Mari�me”)

guaranteed (as a primary obligor and not merely as surety) the performance of Al-

Iraqia’s obliga�ons under the charterpar�es.

In late 2019, the Owners terminated the charterpar�es on the basis of alleged

breaches by Al-Iraqia. As well as commencing arbitra�on against Al-Iraqia, they also

brought separate arbitral proceedings against Arab Mari�me under the subject guarantees (“Guarantees”).

In July 2020, the Owners then successfully applied to the Provincial Court of Luanda, Angola for the arrest of an unconnected

vessel owned by Arab Mari�me as security for their claims under the Guarantees. However, following an expedited applica�on

based on limited facts, Arab Mari�me obtained a declara�on from the tribunal that the Guarantees were subject to an implied

term that the Owners would not seek addi�onal security in respect of the ma�ers covered by the Guarantees. The Owners

appealed that decision to the English court under sec�on 69 of the Arbitra�on Act 1996.

THE  DEC IS ION

Imply ing terms in to guarantees?
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"A  cou r t  w i l l
g ene ra l l y  r equ i re
c l ea r  wo rd s  b e f o re  i t
w i l l  con c l ude  t ha t  a
con t ra c t  ha s  t a ken
away  t h e  common
l aw  r i gh t s  o r
remed i e s  o f  a  pa r t y
and  t h e re  wa s  no
c l ea r  i nd i ca t i o n  o f
s u ch  an  i n t e n t i o n  i n
t h e  wo rd i ng  o f  t h e
Gua ran t e e s . "

The legal test for implica�on of terms is, as the Commercial Court noted, a high one. A term will not be implied merely because

it seems fair or because the par�es would have agreed to the term if it had been suggested to them. Instead, a term will only be

implied if it is necessary in order for the contract to work. However, in this case it was not clear that the arbitrator had addressed

the correct legal ques�on, and on the applica�on of the test, the Commercial Court did not consider that the circumstances

warranted the implica�on of an addi�onal security term in the Guarantees:

The Guarantees were on “boilerplate terms”. Implying the addi�onal security term
proposed into these Guarantees would suggest that the term should be implied into
other generically worded guarantees;

Arab Mari�me contended that without an implied term limi�ng the Owners’ rights
to further security, the Owners would be en�tled to “double security” in response to
any breach by Al-Iraqia (i.e., the Guarantees issued by Arab Mari�me and Arab
Mari�me’s arrested vessel). However, the Court disagreed, no�ng that the
Guarantees created a separate contractual rela�onship to that between the Owners
and Al-Iraqia. The Guarantees could be called on according to their terms if there
was an arguable breach by Al-Iraqia, while the right to seek security against Arab
Mari�me became available only if Arab Mari�me did not respond under the
Guarantees;

The Court also rejected Arab Mari�me’s a�empt to draw an analogy to arres�ng a
P&I Club’s assets, commen�ng that “there is no reason of principle why such security
would not be available”, but that prac�cali�es rather than legal principles may deter
such course of ac�on. Indeed, in most circumstances, it would be rare that the

financial posi�on of a guarantor is such that it is necessary to seek security;

The arbitrator had held that the Guarantees must have been considered to provide “adequate security” because otherwise
the charterpar�es would not have been entered into. The Court also made short shri� of this argument, no�ng that while
the contract with Al-Iraqia had been concluded because the Guarantees were sufficient security in respect of Al-Iraqia’s
obliga�ons, this did not mean that an adequate security was contemplated vis-à-vis Arab Mari�me, who had an independent
and separate obliga�on as the guarantor; and

The Court recognised that in normal circumstances, a party will o�en be able to obtain security in the event of an arguable
default. The implied addi�onal security term in this case was therefore akin to an exclusion clause, taking away such a right.
However, a court will generally require clear words before it will conclude that a contract has taken away the common law
rights or remedies of a party and there was no clear indica�on of such an inten�on in the wording of the Guarantees.

Although the normal posi�on following a successful appeal under sec�on 69 is for remission of the award back to the tribunal, in

this case the Commercial Court declined to do so, no�ng that the par�es had agreed an expedited reference which did not allow

factual ma�ers being dealt with as part of the determina�on. This was not a case where there was an error of law to be applied

to determined facts and the arbitrator could not “sensibly re-run the determina�on” in light of the clarifica�on on the point of

law. The Commercial Court’s decision that there was no implied term was therefore subs�tuted for the tribunal’s award.

Sect ion 69 Appl ica t ions

The decision is also noteworthy for the court’s approach to applica�ons under sec�on 69:
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" The  pe r m i s s i on
s t age  on  a  s e c t i o n
69  app l i c a t i o n  i s
i n t e nded  t o  b e  a
qua l i f y i ng  hu rd l e
wh i c h  i s  no t
re v i s i t e d . "

Leave to appeal from an arbitra�on award on a point of law will ordinarily only
be granted if the ques�on was one which the tribunal was asked to determine.
However, in this case the Court took a broad approach, gran�ng permission on
the basis that “a ques�on of law akin to that iden�fied can be iden�fied and was
asked”; and

Following the grant of permission to appeal, Arab Mari�me nevertheless sought
again to argue at the substan�ve appeal that the ques�on of law at issue had
never been posed to the tribunal, and permission should not have been given.
However, the Court rejected this argument, no�ng that the permission stage on a
sec�on 69 applica�on is intended to be a qualifying hurdle which is not revisited
and that, while it may not be impossible to revisit the various component parts of the permission decision, there have to be
“highly unusual circumstances” jus�fying this course. There were no such circumstances in this case.

COMMENT

While it is, perhaps, unsurprising that the Court would be hesitant to imply a term restric�ng a party’s ability to obtain security

for claims into a contract, especially into a guarantee, the concept of seeking such security may not have been something that

many par�es will have considered. While the guarantee might well provide adequate security for breach of a charterer’s

obliga�ons under a charter, an arrest that is intended to secure the en�rely separate breach of the guarantor’s obliga�ons under

the guarantee may be permissible. Par�es to such contracts should expressly exclude the right to seek addi�onal security over

and above that provided by the guarantee, if they so wish. It is important to also note that the basis on which a party may arrest

a ship will vary depending on the relevant jurisdic�on. In the present case, it is unclear on what basis the Arab Mari�me’s vessel

was arrested in Angola.

[1] [2021] EWHC 551 (Comm)
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