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Ship-owning jo in t  ventures  are a common occurrence in  today’s  marke t ,  whether  for  the purpose of

a co l laborat ive s t ra tegic  advantage or  as  a corporate marr iage between an equi ty  funder and a

shipowner.  A mechanism that  i s  somewhat  unique to mar i t ime jo in t  venture documents  i s  a so-

ca l led “S tee l  Sp l i t ”.

A Steel Split describes an approach taken by par�es on dissolu�on, winding-up or

exit from the joint venture, whereby the assets in that joint venture are split

propor�onally between the joint venture partners. This is usually done by way of

transfer of the vessels themselves, as an alterna�ve to one party buying out the

interests of the other party or the assets or shares of the joint venture being sold to

a third party.

Although the general concept appears simple, there are many poten�al pi�alls that

need to be borne in mind when dra�ing an effec�ve Steel Split clause. This ar�cle

highlights some of the main factors that need to be taken into account in designing

and agreeing on an effec�ve Steel Split mechanism.

VALUAT IONS

The star�ng point in any Steel Split process will be valuing the vessels. O�en there will be an agreed list of acceptable valua�on

brokers from which the par�es can select to conduct the valua�ons. Some�mes a single valua�on from an agreed broker may be

sufficient, but to ensure that the valua�on is made fairly, the provisions o�en allow for each party to appoint their preferred

independent and qualified valua�on broker and to determine the valua�on as the average of the two valua�ons produced. It will

be very important that the general terms of reference of the valua�on are established, including whether it is on a “desk-top

only” or “a�er-inspec�on” basis, as well as whether the value of any current charters is to be considered.

HOW TO DEAL  WITH LONG-TERM CHARTERS?
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If the business model of the joint venture is to charter out the vessels on a long-term basis, the par�es will need to consider

whether, if the Steel Split is put into effect, those charters are capable of being transferred along with the vessel by a deed of

nova�on. Because the process of nova�on under English law requires the agreement of the charterer, a lack of charterer co-

opera�on may prevent a Steel Split mechanism from being completed. Alterna�vely, if each vessel is owned by a separate single

purpose company, the Steel Split mechanism could be achieved by transferring the shares in the single purpose company,

instead of the vessel itself.

In the absence of any provisions in the charters that might restrict a change in the ownership structure of the vessel, this can be

helpful in circumven�ng any need for consent from the charterers. In such a case, residual liabili�es of the single purpose

companies may need to be factored in to the valua�ons.

WHO CHOOSES THE  SPL I T?

There are many ways to skin this par�cular cat and there is no one correct answer.

One op�on is for each party to take turns in choosing an asset from the fleet. For

example, in a two-party joint venture, party A takes first pick, party B the second and

third, party A the fourth and fi�h, and so on. This method has its limita�ons though,

as it does not work for anything other than a joint venture where the par�es all have

even propor�ons of holdings, nor if there are fewer than six vessels. There is also the

problem of determining who gets first pick, and the order of selec�on.

Another op�on is for an independent third party to determine groupings of the

vessels which, when valua�ons are applied to them, results in a split that most

accurately reflects the propor�onal holdings of the par�es in the joint venture. This

can work for joint ventures that are not owned by the par�es 50/50, but it s�ll

leaves the ques�on of who determines which group of vessels goes to which party,

especially if all vessels are of a similar value. It may also be that the valua�on of a

vessel does not truly reflect the full and actual value of the vessel to a par�cular joint venture party beyond its monetary value.

For example, if certain of the vessels are more desirable for a party’s own par�cular trade or more acceptable to or specifically

ve�ed and approved by their own customers, despite having a similar valua�on to other vessels in the fleet.

Invariably, a bespoke approach will need to be taken for each joint venture, taking into account the number of vessels, the

respec�ve stake or shareholding of each party in the joint venture (which may change over the term of the joint venture), the

type of vessels and the capability of the par�es to use the vessels post-split. It may be temp�ng for par�es to “kick the can down

the road” and not agree on a specific procedure at all, reasoning that the strength of the rela�onship between the par�es now

will allow them to agree a mechanism at a later �me. We would strongly cau�on against this approach, given that the precise

�me at which a Steel Split mechanism is required is when the par�es are already in disagreement, which they have not been

able to resolve. In such event a fair, clear and well dra�ed mechanism will be required, to avoid unnecessary complica�ons. This

mechanism, however, does not necessarily need to be a Steel Split mechanism, as explored further below.

HOW TO DEAL  WITH AN IMPOSS IBLE  SPL I T?
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One of the most obvious issues is that it may be impossible to split the vessels

among joint venture partners propor�onally. For example, if a 50/50 joint venture

owns seven vessels, each having a similar valua�on, how do you ensure an even

split? Even if you can create a propor�onal split with the number of vessels owned,

not all vessels are precisely equal. If vessels have different classifica�ons, sizes and

ages, it may simply not be possible to determine a propor�onal vessel or economic

split. In prac�ce, it is highly unlikely in any Steel Split that the value and number of

the vessels will exactly align with the joint venture partners’ propor�onate holdings

or interests in the joint venture. A mechanism will likely need to be introduced to

ensure that even if the steel is not split propor�onally, the resultant economic

outcome is propor�onal.

Because of this, par�es will need to think very carefully about how they will deal

with any poten�al resul�ng differences in values that they get out of the joint

venture. One way to address this possibility could be by each party purchasing from the joint venture vessels for cash, with the

proceeds realised in the joint venture from such purchases then being split propor�onally. However, this will necessitate the

par�es having cash on-hand, and may not be the most efficient use of any such cash. A more common approach is to have a

separate ne�ng-off mechanism with a balancing payment between the joint venture partners, to account for any differences.

However, if not done correctly this can have tax, transfer pricing and accoun�ng implica�ons.

DISTR IBUT IONS IN K IND

As an alterna�ve to each joint venture partner purchasing vessels allocated to them from the joint venture, for which actual

payment to the joint venture en�ty may be required for accoun�ng, commercial or tax reasons, it may be possible for ownership

of the vessels themselves to be allocated to the joint venture partners by way of “distribu�ons in kind”. This involves alloca�ng

vessels themselves to each joint venture party instead of declaring dividends in cash. The availability of this as a mechanism very

much depends on the laws of the jurisdic�on in which the joint venture en�ty is incorporated, in par�cular whether they allow

the joint venture company to make distribu�ons in kind and subject to what criteria. This approach may also require a balancing

payment to be made by one joint venture partner to the other, or to the joint venture en�ty, to ensure an even economic split.

R ISK  OF UNWINDING

In a poorly documented Steel Split structure, another risk is of the transfer of the vessels to the joint venture par�es being

unwound on the basis of the transfer being done at an “undervalue”. This might occur where the joint venture has outstanding

creditors at the �me of distribu�on of the vessels and those creditors place the joint venture into a creditors’ winding-up

procedure a�er the vessels have been transferred to the par�es. If the joint venture en�ty cannot show that the transfer of the

vessels has been made for market value considera�on (i.e. as a distribu�on in kind or for actual cash or other considera�on), it is

possible in some jurisdic�ons that the transfer of the vessel from the joint venture to the joint venture party can be reversed, in

order that the vessel be resold to pay off such outstanding creditors. It is therefore vital that the Steel Split structure and

mechanism be properly documented to reflect genuine considera�on flowing from the joint venture party to the joint venture

for the vessel.

TH IS  SEEMS COMPLEX –  IS  THERE  AN EAS IER  OPT ION?
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There are many other mechanisms that deal with the distribu�on of assets of a

shipping joint venture in the event that the par�es no longer want or need the joint

venture structure. These can include any one or a combina�on of buy-out, sale to

market, rights of first refusal to buy, rights of first offer to buy, rights to match and a

pre-emp�ve sealed bid process. Each of these methods have their own pros, cons

and varia�ons, but ul�mately it boils down to two key things: (a) determining a

mechanism that works best for your par�cular joint venture; and (b) ensuring that

mechanism is dra�ed by experienced lawyers who are familiar with the key issues

and poten�al pi�alls.

Watson Farley & Williams LLP is an interna�onal law firm with exper�se in all areas

of mari�me law including M&A, Joint Ventures and Commercial Contracts. The WFW

Corporate mari�me team has extensive experience in dra�ing shipping joint venture documents, including complex Steel Split

provisions. Please get in touch with one of our key contacts or any member of the Corporate team if you have any further

ques�ons.
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This publica�on cons�tutes a�orney adver�sing.
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