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In  Al lay (UK)  L td v  Gehlen,  i t  was he ld that  the employer  cou ld not  re ly  on the ‘ reasonable s teps ’

defence to a c la im of  harassment  where ant i -harassment  t ra in ing provided to employees had

become ‘s ta le ’.  The employer  had not  met  the h igh bar required to re ly  on the defence.

BACKGROUND

An employer is poten�ally liable for harassment carried out by its employees during

the course of employment. An employer may, however, defend a harassment or

discrimina�on claim if it can show that it took ‘all reasonable steps’ to prevent the

employee from ‘doing that thing’ or from ‘doing anything of that descrip�on’. The

burden for establishing the defence falls on the employer.

FACTS  –  ALLAY (UK)  LTD  V  GEHLEN

Mr Gehlen was employed by Allay (UK) Ltd (the “Company”) for just under one year.

He was dismissed in September 2017 and complained that during his employment

with the Company he had been subjected to racial harassment by a colleague, Mr Pearson. An inves�ga�on by the Company

found that Mr Pearson had con�nually made racist comments to Mr Gehlen.

Mr Gehlen brought proceedings in the Employment Tribunal for direct race discrimina�on and harassment rela�ng to race. It

was found that one of his colleagues, and two managers, had been aware of the con�nual racial harassment (including

comments that Mr Gehlen should “go and work in a corner shop” and that he “drove a Mercedes car like all Indians”) but took

no substan�ve ac�on in response.

The Company had an equal opportuni�es policy and an an�-bullying and harassment procedure in place. Mr Pearson (and

colleagues) received equality and diversity training in January 2015 and bullying and harassment training the following month.

The Company asserted the statutory defence that it had taken ‘all reasonable steps’ to prevent the harassment.

The Tribunal rejected this defence, holding that the training was clearly ‘stale’ and that a reasonable step would have been to

refresh it. The Company appealed to the Employment Appeal Tribunal.
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" The  Emp l oymen t
Appea l  Tr i b una l
con c l uded  t ha t  t h e
t ra i n i ng  p ro v i d ed  by
t h e  Company  wa s  ‘ no
l onge r  e f f e c t i v e ’  i n
p re v en t i ng
ha ra s smen t  and  t ha t
t h e re  we re  ‘ f u r t h e r
rea sonab l e  s t ep s  [ t h e
Company ]  s hou l d
have  t a ken ’ "

F INDINGS

The Employment Appeal Tribunal (“EAT”) concluded that the training provided by

the Company was ‘no longer effec�ve’ in preven�ng harassment and that there were

‘further reasonable steps [the Company] should have taken’. Importantly, the EAT

reiterated that the statutory defence will fail if there is a further step that should

reasonably have been taken by the employer. This is the case even if said step would

not have prevented the harassment.

The EAT also noted that the very fact that harassment is happening in a workplace

may serve as evidence of the poor quality of training provided to employees. It

confirmed that considera�on must be given to (i) the nature of the training and (ii)

the extent to which it was likely to be effec�ve, reitera�ng that where training

involves ‘no more than gathering employees together and saying: “here is your

harassment training, don’t harass people, now everyone back to work”’ it is, of

course, unlikely to be effec�ve.

It is not impossible that an employee will undergo rigorous, detailed an�-harassment training, but decide that it is unimportant

and con�nue to offend. In such a scenario, if the training was of a good standard, and the employer was unaware of the

con�nuing harassment, the statutory defence may s�ll be made out.

The EAT considered the facts that:

– Mr Pearson believed that what he was doing was no more than ‘banter’; and

– the managers did not know what to do when (i) they observed harassment in the workplace, (ii) it was reported

to them

as evidence that the training provided by the Company had ‘faded from the memory’ of all concerned and therefore needed

refreshing. The EAT also noted that the Company’s provision of further training to Mr Pearson a�er his acts of harassment

towards Mr Gehlen, was evidence of the Company’s belief that an�-harassment training would work to combat such behaviour.

While the Tribunal did not consider the policies or the effec�veness of the training in any detail, it did remark that ‘[the policies

and training] did not appear to have been very impressive, even for a rela�vely small employer’.

The EAT therefore agreed that the Tribunal was en�tled to draw the conclusion it did on the training, precluding the employer’s

reliance on the statutory defence.

PRACT ICAL  TAKEAWAYS

If employees are engaging in harassment, or in any way demonstra�ng that they do not understand the importance of
preven�ng (or repor�ng) it, this should serve as a reminder to employers to refresh an�-harassment training;
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" The  EAT  t h e re f o re
ag re ed  t ha t  t h e
Tr i buna l  wa s  en t i t l e d
t o  d raw  t h e
con c l u s i on  i t  d i d  on
t h e  t ra i n i ng ,
p re c l ud i ng  t h e
emp l oye r ’s  r e l i a n ce
on  t h e  s t a t u t o r y
de f en ce . "

Having equal opportuni�es policies and procedures in place is not enough for an
employer to escape liability for acts of discrimina�on or harassment carried out
by its employees;

Employers should ensure that any training is not simply a ‘box �cking’ exercise,
but thorough and refreshed as appropriate;

Even if training is planned to take place within a certain �mescale, this should be
revised if it is clear such training has been ineffec�ve;

Employers seeking to rely on the statutory defence should be reminded that it is
a very high threshold to meet. Some reasonable steps will not be enough – the
employer must have taken all reasonable steps; and

An employer’s priority should be preven�on, though the provision of regularly
refreshed and thorough training to employees will also make it more likely that
an employer can successfully rely on the statutory defence if faced with a claim.

This ar�cle was authored by London Employment Partners Anna Robinson and Devan Khagram, Associate Hannah Myers and

Trainee Sam Goodwill.
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Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
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This publica�on cons�tutes a�orney adver�sing.
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