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The UK and Germany s igned a protocol  to  the UK/Germany Double Taxat ion Treaty ( the DTT)  on 12

Januar y 2021 to implement  cer ta in “BEPS” measures  a imed at  prevent ing t reaty  abuse.  On the

same day,  the UK and Germany s igned a jo in t  dec larat ion af f i rming the i r  wi l l ingness  to  en ter  in to

fur ther  t reaty  negot ia t ions by 31 December 2021 to tack le  the consequences of  Brexi t  on double

taxat ion.

THE  AMENDMENTS

The signed protocol comprises the following significant amendments to the DTT:

The amended �tle and preamble of the DTT makes the inten�on of the par�es (i.e.
the UK and Germany) clear that the DTT should not create “double non taxa�on” or
other avoidance opportuni�es (including treaty shopping);

In line with the inten�on of the DTT, a principle purpose test (PPT) has been
introduced. Under a new Ar�cle 30a, any treaty benefit shall not be granted in
respect of any income or capital if obtaining the treaty benefit was one of the
principal purposes of the arrangement or transac�on. The previous specific an�-
abuse rules for dividend, interest and license payments, as well as for income not
covered by a specific treaty provision, will be removed as they are covered by the

broader PPT. In contrast to the specific an�-abuse rules, the PPT allows the taxpayer to prove that gran�ng the treaty benefit
is in accordance with the objec�ve and purpose of the DTT; and

To prevent the avoidance of a permanent establishment by using the excep�ons for preparatory and auxiliary ac�vi�es under
Ar�cle 5 para. 4 DTT (i.e. spli�ng of ac�vi�es), an an�-fragmenta�on rule is implemented in the protocol. Under this rule,
ac�vi�es carried out by an enterprise of one state within the other jurisdic�on (e.g. a UK enterprise carrying out ac�vi�es in
Germany) or ac�vi�es carried out by a closely related enterprise within the other jurisdic�on may be combined in assessing
whether a permanent establishment arises. A fixed place of business in which, on a stand-alone basis, only preparatory or
auxiliary ac�vi�es are carried out, may no longer fall within the excep�ons from qualifying as a permanent establishment for
the purposes of the DTT due to other ac�vi�es carried out in the same jurisdic�on (i.e. Germany or the UK).

ENTRY INTO FORCE
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The protocol must be ra�fied before coming into force and may become effec�ve from (at the earliest) 1 January 2022 in

Germany and April 2022 in the UK, with a poten�ally earlier effec�ve date of 1 January 2022 for taxes imposed by way of

withholding.

PRACT ICAL  IMPACT

Where a business or group has opera�ons in the other jurisdic�on which do not

currently generate a permanent establishment, the new an�-fragmenta�on rule

should be carefully considered. For instance, the use of facili�es for the purpose of

storage, display or delivery of goods or merchandise may be treated as (part of) a

permanent establishment, no longer falling within the excep�ons of the current DTT.

Any arrangements and transac�ons which currently benefit from the protec�on of

the DTT should be evaluated in light of the new PPT. The impact might not be

significant for dividend, interest and license payments given the exis�ng specific

an�-abuse rules of the DTT. However, the now-implemented PPT rule applies to any

treaty benefit, resul�ng in a much broader scope. As an overriding principle, the PPT

serves as an addi�onal instrument for the UK and German tax authori�es to fight

treaty abuse. Therefore, taxpayers currently benefi�ng from the DTT should review

their posi�on and analyse whether a tax benefit might be iden�fied as one of the principal purposes for a chosen transac�on or

arrangement.

On the posi�ve side, beneficial amendments to the DTT for UK and German businesses are expected thanks to the further

planned Brexit-related nego�a�ons between the UK and Germany. It is possible that the German withholding tax rate on

dividends may be lowered, given that the EU parent-subsidiary direc�ve no longer applies to UK investors in German companies
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All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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