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A new case about the construction of a leisure project has raised important issues about whether
an adjudicator’s decision can be settled by a “subject to contract” agreement. In Aqua Leisure
International Limited v Benchmark Leisure Limited’, the first case on this novel point, the English
High Court rejected arguments that an adjudicator’s decision was no longer binding due to post
adjudication discussions. On a separate issue concerning costs awarded by the adjudicator under
the Late Payment of Commercial Debts (Interest) Act 1998, the Court found that Benchmark’s failure
to raise a jurisdiction challenge on a point of law that was only established some time after the
adjudication had concluded did not amount to a waiver of that issue.

BACKGROUND AND ISSUES

"The English High

5 The dispute concerned the development of a waterpark in Scarborough. Following
Court rejected

completion of the project, Benchmark (the site developer) failed to pay sums due to

arguments that an

. Je Aqua (the contractor). Aqua referred the dispute to adjudication and obtained an
adjudicator’s qua ( )-Ad P :

R e Lo award in its favour. As well as the balance of sums claimed, the adjudicator ordered

Benchmark to pay £12,600 in respect of legal costs pursuant to s5A of the Late
Payment of Commercial Debts (Interest) Act 1998 (the 1998 Act).

longer binding due

to post adjudication

discussions."
Following the adjudicator’s decision, Aqua and Benchmark entered into negotiations

to settle their dealings. Terms were recorded in a draft agreement, expressed to be
“without prejudice and subject to contract”, but no formal settlement agreement
was signed by the parties. Nevertheless, Benchmark proceeded to make initial payment instalments and Aqua completed the

snagging works, in accordance with what had been agreed during negotiations.

It subsequently became clear that Benchmark would not make the final payment instalment and Aqua commenced proceedings

to enforce the adjudication award.

Benchmark resisted enforcement, contending:

1. The parties had entered into an agreement, which meant that the adjudication decision was no longer binding; and
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2. The part of the decision awarding costs under the 1998 Act was not enforceable.

THE DECISION
Binding agreement

Under s108(3) of the Housing Grants, Construction and Regeneration Act 1996, an adjudication is binding until finally
determined by legal proceedings, by arbitration (where allowed for in the underlying contract) or by agreement. The question
was therefore whether the parties had entered into a binding agreement finally determining the dispute which meant there was

no entitlement to adjudicate the dispute.

Aqua argued that the settlement agreement was expressly made on the basis that it would not become binding until it was set
out in writing. In contrast, Benchmark’s position was that the “subject to contract” condition was “shallowly rooted” and that it

was at least arguable that the parties had entered into a new contract by their actions.

The Court stated that the caselaw on “subject to contract” was well-established and

held that none of the points advanced by Benchmark suggested that a new contract "The Court stated

had been formed. The Court referred to RTS v Molkerei?, which states that waiving that the caselaw on

reliance on a previous “subject to contract” condition depends on the circumstances “SUbieCf to contract"

of each case, but that “the court will not lightly so hold” that said condition has been was well-established

superseded. and held that none
of the points

The Court concluded that Aqua’s dispute with Benchmark was a “paradigm example” advanced by

of why it will not lightly hold that agreements expressed as “subject to contract” Benchmark suggested

that a new contract
had been formed."

have been superseded. The parties had: (i) set their own rules of engagement; (ii)
agreed that there would be no binding contract until the terms were set out in a
written (and signed) agreement; and (iii) clearly envisaged that the agreement

reached would not be enforceable until the requisite formalities had been observed.

Costs

Both parties were agreed that, in light of Enviroflow v Redhill? (decided a month after the adjudication decision was issued), the

adjudicator did not have jurisdiction to award costs pursuant to the 1998 Act.

Accordingly, Benchmark argued that as the adjudicator was wrong in their application of the law — the costs under the 1998 Act
were not payable. Aqua, meanwhile, contended that Benchmark had fully engaged with the costs issue during the adjudication.
As Agua had not made any reservation of rights on this point (or indeed any general reservations for that matter), Benchmark

argued that Aqua had waived its right to any jurisdictional challenge.
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The general rule on adjudication enforcements is that the court may not deal with an issue which the adjudicator has already
decided*. While there is an exception to this rule where the issue is a “short and self-contained point” and can be dealt with
without oral evidence and by short oral submissions®, the present case was not one to which the exception applied. Instead the
point concerned a question of “jurisdiction in the most fundamental sense” and the Court observed that the adjudicator had “no
jurisdiction to make the award [of the costs under the 1998 Act] at all because the statute under which he purported to act had

no application”.

Regarding Aqua’s argument that Benchmark had failed to reserve its rights and as
"Where a project is such had waived its objection on jurisdiction, the Court found that it would be
ongoing, it may be unreal not to take account that common practice at the time of the adjudication was
preferable for parties that the adjudicator had jurisdiction to award costs under the 1998 Act. As such, it
to try to reach an would be wrong to hold that Benchmark had waived any right to this fundamental

agreement and the point of jurisdiction. Such a precedent would lead to parties expressing general

n a ]
subject to contract reservations of rights for developing law, which would be “undesirable”.

wording allows the

parties to agree key Accordingly, the Court severed the part of the decision awarding costs under the

terms of the agreement ) ) )
. . 1998 Act, but otherwise proceeded to enforce it summarily.
without fleshing out all

the details."

COMMENT

This case highlights the risks of “subject to contract” negotiations following an
adjudication award. Although the court will not lightly hold that a “subject to contract” condition has been waived, where the
facts indicate a new agreement was reached the court may find there are reasonable prospects to refuse the summary judgment
enforcement application. This outcome would of course not preclude the claimant from applying for summary judgment on the

basis of a breach of the new agreement, although this would certainly result in additional costs and delay.

Where a project is ongoing, it may be preferable for parties to try to reach an agreement and the “subject to contract” wording
allows the parties to agree key terms of the agreement without fleshing out all the details. To avoid any possible arguments that
a binding agreement has been reached, always: (i) make clear in correspondence that any agreement will not be enforceable
until the parties have signed a written agreement; and (ii) be persistent when chasing the other side to sign any draft agreement.

The court will find evidence of such behaviour to be persuasive that no binding agreement was reached between the parties.

The analysis of the Court regarding the waiver is also worth noting for any party who falls victim to an adjudicator’s decision (or
parts thereof) which raises fundamental questions of jurisdiction. In such a situation, should enforcement proceedings be
initiated by way of summary judgment, the court may well sever the portion of the decision which raises the fundamental point

of jurisdiction.

Barry Hembling (bhembling@wfw.com) and Pierre Welch (pwelch@wfw.com) of Watson Farley & Williams LLP are regularly

instructed on adjudications concerning projects in the leisure sector.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK | T:+44 207814 8000 | F:+44 207814 8141/2 3


mailto:bhembling@wfw.com
mailto:pwelch@wfw.com

WATSON FARLEY & WILLIAMS

[1] [2020] EWHC 3511 (TCC)

[2] [2010] 1 WLR 753

[3] [2017] EWHC 2159 (TCC)

[4] Bouygues v Dahl Jensen [2000] BLR 522

[5] Caledonian v Mar [2015] EWHC 1855 (TCC)

KEY CONTACTS

BARRY HEMBLING
PARTNER + LONDON

bhembling@wfw.com

DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number 0C312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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