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In JSM Construction Limited v Western Power Distribution (West Midlands) PLC', a recent and
important decision of the English court for all construction professionals, Mr Justice Pepperall
considered whether an adequate mechanism for payment under construction contracts must contain
a final account process pursuant to the Housing Grants, Construction and Regeneration Act 1996
(as amended) (the “Construction Act”). The case highlights the difference between the Construction
Act, which provides the absolute minimum requirements for construction contracts, and the Scheme
for Construction Contracts (England and Wales) Regulations 1998 (as amended) (the “Scheme”)

which contains very prescriptive requirements.

THE FACTS

"Every construction

Western Power Distribution (West Midlands) PLC (“Western Power”) engaged JSM
contract shall- (a)

provide an adequate Construction Limited (“JSM”) to install two cables and associated ductwork in

eahamion Fer Birmingham in October 2016. The contract was made up of an ad hoc agreement for

determining what underground works and Western Power’s detailed terms (the “Contract”).

payments become due

under the contract, and The Contract price comprised JSM’s total tender value, just shy of £4m, if the works
when, and (b) provide followed the “Main Route”, and contained prices and rates for additional works and

for a final date for extra materials. Further, Western Power was to ascertain and determine the value of
payment in relation to the works.

any sum which becomes

n
due. After the works were completed, JSM issued what it described as its “final

s.110, Housing Grants, application” for payment in July 2019 for approximately £1.5m (bringing its total
Construction and - )
Regeneration Act 1996 gross value for the works, variations and damages to just over £5.5m). No payment

was made, so JSM commenced proceedings. Western Power applied to strike out

the claim, or for summary judgment to be entered. The sole issue was whether or

not there was an implied term pursuant to s. 110 of the Construction Act enabling JSM to make its “final application”.

THE LAW
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As a refresher, s. 110 of the Construction Act states:

“(1) Every construction contract shall-

(a) provide an adequate mechanism for determining what payments become due under the contract, and when, and

(b) provide for a final date for payment in relation to any sum which becomes due.

The parties are free to agree how long the period is to be between the date on which a sum becomes due and the final date for

payment...

(3) If or to the extent that a contract does not contain such provision as is mentioned in subsection (1), the relevant provisions of

the Scheme for Construction Contracts apply.”

To summarise, the basic requirement is that construction contracts provide a

mechanism to determine what payments become due and when.

However, the Scheme, which is implied if a construction contract does not have an
adequate mechanism for payments, includes a final account provision. The question
was therefore, if the Scheme provides a model of the adequate mechanism under s.
110 of the Construction Act, does the absence of any provision in a construction
contract that is found in the Scheme render the contract non-compliant with the

Construction Act, for example, if it does not include a final account provision?

DECISION

Mr Justice Pepperall held that the threshold question is to consider whether the
contract provides an adequate mechanism for determining what payments become
due under the contract, and when. If it does, then there is no question of implying

default terms under the Scheme.

"Mr Justice Pepperall
held that the threshold
question is to consider
whether the contract
provides an adequate
mechanism for
determining what
payments become due
under the contract, and
when. If it does, then
there is no question of
implying default terms

under the Scheme."

There is nothing in s. 110 of the Construction Act which necessarily requires parties to make a separate provision for a final

account. Therefore, although the Scheme contains a final account provision, that does not mean a final account process is

required under the Construction Act.

Further, as the question of whether there was an adequate mechanism was a question of fact, not law, then the issue could only

be properly determined at trial. Therefore, Western Power’s application to strike out JSM’s claim or for summary judgment to be

entered in its favour was dismissed.

CONCLUSION
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This decision highlights the differences between the Construction Act and the Scheme. The Construction Act merely provides the
minimum requirements necessary in order to uphold party autonomy and freedom of contract. It is only if the minimum

requirements are not met that the more prescriptive terms of the Scheme will be implied.

In many construction contracts, parties agree that interim applications may be
"If a construction submitted in respect of a then estimated value of the works, with the true value of
contract does not the works to be determined at the final account stage. This provides a fair system of
provide a final monthly progress payments to the contractor and ensures adequate cash flow.
account process, However, not all construction contracts require such mechanisms. Simple,

then there is more straightforward construction contracts may provide for a lump sum to be paid in
pressure for accurate stages. In theory, there may therefore be no need for a complex final account
valuations as the process. It is a question of fact in each case whether a construction contract has an

works progress." “adequate mechanism” for payment.

In practice, if a construction contract does not provide a final account process, then
there is more pressure for accurate valuations as the works progress, which follow a prescribed valuation method agreed at the
outset. As a result, claim regimes in construction contracts such as the NEC suite incorporate time bars to ensure claims are dealt
with on an interim basis, rather than saved until final account stage. JCT 2016 contracts contain final account provisions after
completion of the works to give the contractor time to adequately prepare its final claim and retrospectively assess all its claims
during the works. These provisions give the contractor the benefit of a sweep up provision, but at the cost of delayed final

payment.

Notably NEC3 provided interim only payment provisions but the draftsmen introduced a final account mechanism in NEC4.
However, the intention of NEC contracts, along with FIDIC 2017 and PPC2000, is for contemporaneous assessments of claims so

that the final account should not strictly be used as a way to retrospectively value claims.

[1] [2020] EWHC 3583 (TCC)
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Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number 0C312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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