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On 20 January 2021, the High Court of England and Wales handed down its decision in Helice
Leasing S.A.S. v PT Garuda Indonesia (Persero) TBK' in which it rejected the aircraft lessor’s hybrid
interpretation of the jurisdiction provisions of the lease. The case highlights the difficulties which
the drafting of jurisdiction provisions in aircraft leasing documents may raise for lessors in

attempting to enforce their rights under such documents.

BACKGROUND AND ISSUES

"The case highlights the
difficulties which the

drafting of jurisdiction
provisions in aircraft had become the lessor and PT Garuda Indonesia (Persero) TBK had become the

The dispute concerned an Aircraft Operating Lease Novation and Amendment

Agreement dated 8 January 2016 (the “Lease”) under which Helice Leasing S.A.S.

leasing documents may lessee of a Boeing 737-800 aircraft.

raise for lessors in

attempting to enforce The lessor commenced proceedings against the lessee before the High Court
their rights under such claiming over US$5.15m plus interest, and an indemnity, and alleging Events of

documents." Default on the basis that the lessee had failed to pay any of the monthly rent or

additional rent from January 2020 to October 2020.

As at the date of the judgment, the lessee had not identified any defence to the lessor’s claims. Indeed, the lessee had impliedly

acknowledged the debt in correspondence and had paid just over US$585,000 toward the amounts outstanding.

However, the lease contained contradictory jurisdiction provisions. Clause 15.2(a) provided that any dispute must be referred to
the London Court of International Arbitration (LCIA). Clause 13.2 provided that “if an Event of Default occurs” and is continuing,
the Lessor may “at its option ... proceed by appropriate court action or actions to enforce performance of this Lease Agreement or
to recover damages for the breach of this Lease Agreement”. The lessee therefore applied for a stay of the High Court
proceedings pursuant to s. 9 of the Arbitration Act 1996 on the grounds that the parties had agreed that any dispute must be
arbitrated.
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The lessor contended that clause 13.2 provided an exception to clause 15.2(a) in circumstances where an Event of Default had
occurred and was continuing. In those circumstances, the lessor argued, it had the option to litigate in court rather than to

commence arbitral proceedings.

CONSTRUCTION OF THE JURISDICTION PROVISIONS IN THE LEASE

"The High Court’s
reasoning serves as a
reminder of the
importance of drafting
such provisions

carefully in order to set

The High Court observed that “[/oJn any view clause 13.2 is not happily worded”. The
error seems to have arisen out of a novation in which the governing law was
changed from New York to English, but not all connected provisions were updated.
The High Court found that the lessor’s interpretation of clause 13.2 would invite
many difficulties, not least that clause 13.2 only applied “if an Event of Default
occurs” but if there was a dispute as to whether there had been an Event of Default,

that question remained subject to arbitration. The High Court also found that the

out clear and certain L _ ) , , _
. o lessor’s interpretation ran entirely contrary to the ‘one-stop shop’ construction of
rights to minimise the o o ,

. . . such arbitration clauses advocated by the House of Lords in Fiona Trust v Privalov?.
risk of time-consuming

The High Court found that the parties had agreed to arbitrate any dispute, that the

and costly proceedings

in the wrong forum." lessor’s claims were in dispute (if only because the lessee had not paid sums alleged

as due) and that clause 13.2 did not give the lessor the option to choose to litigate

its claims in court.

The High Court found against the lessor and granted a stay of the proceedings in favour of arbitration. In doing so, the High Court
added that “whilst not as quick as court proceedings, it is nonetheless possible nowadays for a party to an LCIA arbitration to

obtain an expedited constitution under the LCIA Rules [...] and a relatively speedy award”.

COMMENT

The High Court’s reasoning in Helice Leasing as to the proper interpretation of the jurisdiction provisions of the Lease serves as a
reminder of the importance of drafting such provisions carefully in order to set out clear and certain rights to minimise the risk

of time-consuming and costly proceedings in the wrong forum.
[1] [2021] EWHC 99 (Comm)

[2] [2007] UKHL 40

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK | T:+44 207814 8000 | F:+44 207814 8141/2 2



WATSON FARLEY & WILLIAMS

KEY CONTACTS

ANDREW WARD

PARTNER « LONDON
T: +44 20 7863 8950

award@wfw.com

JACK MOULDER
SENIOR ASSOCIATE » LONDON

T: +44 20 7814 8201

imoulder@wfw.com

DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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