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General  Requirement

On December 1, 2020, Nasdaq filed a proposal with the U.S. Securi�es and Exchange

Commission (SEC) to adopt new lis�ng rules related to board diversity and

disclosure. If approved by the SEC, the new lis�ng rules would require all companies

listed on Nasdaq’s U.S. exchange to publicly disclose consistent, transparent diversity

sta�s�cs regarding their board of directors in a specific matrix format prescribed by

Nasdaq. Addi�onally, the rules would require most Nasdaq-listed companies to have,

or explain why they do not have, at least two diverse directors, including one who

self-iden�fies as female (without regard to the individual’s designated sex at birth)

and one who self-iden�fies as either LGBTQ+ or an underrepresented minority (i.e.,

Black or African American, Hispanic or La�nx, Asian, Na�ve American or Alaska

Na�ve, Na�ve Hawaiian or Pacific Islander, or two or more races or ethnici�es).

Fore ign Pr iva te  I ssuers  and Smal ler  Repor t ing Companies

Foreign private issuers (companies which are eligible to file annual reports with the

SEC on Form 20-F) are exempt from many of the Nasdaq corporate governance requirements applicable to US domes�c

companies. However, Nasdaq has specifically proposed that foreign private issuers not be exempted from these proposed board

diversity requirements, although they would have some limited flexibility in how they may comply with the requirements. As

proposed by Nasdaq, foreign private issuers, along with other foreign companies that have their principal execu�ve office

outside of the United States, would be permi�ed to sa�sfy the board diversity requirement with two female directors. In

addi�on, rather than having a second director that self-iden�fies as an underrepresented minority, a foreign private issuer would

be able to sa�sfy the requirement with an underrepresented individual based on na�onal, racial, ethnic, indigenous, cultural,

religious or linguis�c iden�ty in the jurisdic�on in which the company is organized (or, if different, the foreign jurisdic�on in

which the company has its principal lis�ng).
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Some foreign issuers may have their principal execu�ve offices in jurisdic�ons that impose laws limi�ng or prohibi�ng self-

iden�fica�on ques�onnaires, par�cularly as they relate to race, ethnicity or LGBTQ+ status. In such countries, a foreign issuer

may be precluded by law from reques�ng diversity data from its directors. As a result, a foreign issuer would have a different

type of disclosure format for its diversity sta�s�cs.

Smaller repor�ng companies would also have addi�onal flexibility in sa�sfying the general requirement with two female

directors.

Newly L i s ted Companies

Any newly listed companies that were not previously subject to a substan�ally similar requirement of another na�onal securi�es

exchange will be allowed one year from the date of lis�ng to sa�sfy the proposed rules.

Timing of  Appl ica t ion of  Proposal

If approved by the SEC, Nasdaq-listed companies must (i) have at least one diverse

director within two years, or otherwise explain why they do not have one diverse

director, (ii) have at least two diverse directors within four-five years (depending on

their Nasdaq lis�ng �er), or otherwise explain why they do not have two diverse

directors and (iii) within one year from the date that the SEC approves this proposal,

comply with the requirement for sta�s�cal informa�on regarding diversity.

Exempt  f rom Proposal

Certain en��es, such as limited partnerships, asset-backed issuers and other passive

issuers, and issuers of non-vo�ng preferred securi�es, debt securi�es and deriva�ve

securi�es are not subject to this proposal.

Shipping Companies

Many shipping companies are foreign private issuers and therefore, if this proposal is passed, would be required to comply to

the extent explained above.

Addi t ional  In format ion

Addi�onal informa�on regarding instruc�ons, diversity defini�ons, and board diversity matrices may be found here. The full text

of the proposed lis�ng rules is available here.

For advice on the selec�on of board members who would meet these proposed diversity requirements, as well as the exis�ng

requirements of the SEC and Nasdaq regarding director independence and commi�ee service, please contact the authors or a

member of the WFW Capital Markets team.
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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