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WHAT IS  THE  “GENERATOR COMMISS IONING CLAUSE”?

Under the Generator build model, offshore wind developers carry out construc�on not only of their genera�on assets, but also

the transmission assets that will connect said genera�on to the onshore transmission grid.

The UK’s Electricity Act 1989 (“EA 1989”) makes it a criminal offence to par�cipate in

transmission of electricity without a licence¹. The Energy Act 2013 amended the EA

1989 to introduce sec�on 6F (known colloquially as “the generator commissioning

clause” or the “GCC”) which creates an excep�on to the prohibi�on of offshore

transmission ac�vity during a commissioning period in certain circumstances. In

broad terms, the GCC permits wind farm developers to convey electricity over an

offshore transmission line for 18 months from the issue of a comple�on no�ce (as

issued by the Na�onal Electricity Transmission System Operator), a�er which period,

the transmission assets must be transferred to a licenced offshore transmission

assets owner (“OFTO”). Importantly, sec�on 5 EA 1989 confers on the Secretary of

State (“SOS”) the power to grant an exemp�on from the s4 prohibi�on on

transmission.

The GCC is intended to allow �me for tes�ng and snagging by the generator, the

technical demonstra�on of the transmission assets to bidders, Ofgem to run its

tender process and select a preferred bidder for the OFTO assets and provide �me to finalise commercial nego�a�ons ahead of

the divestment of the transmission assets to the OFTO. Absent any specific exemp�on under s5, should the divestment of OFTO

assets not complete before the GCC window expires, any con�nued transmission by the generator would be a strict liability

criminal offence under s4 EA 1989.

WHY IS  THE  GENERATOR COMMISS IONING CLAUSE PROBLEMAT IC?
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"Wh i l e  an  exemp t i on
appea r s  t o  b e  an
ex t e n s i on  t o  t h e
commi s s i on i ng
pe r i od  f o r  t h e
a f f e c t ed  p ro j e c t ,  i t  i s
e s s en t i a l l y  a  wa i v e r
f rom  t h e  o f f e n ce
p ro v i s i o n  o f  s 4  EA
1989  g ran t ed  by  t h e
SOS  f o r  a  p re s c r i b ed
pe r i od  o f  t ime . "

The single biggest challenge generators face is reconciling the GCC period with the OFTO divestment �mescale. There is a

fundamental disconnect between the two whereby the EA 1989 contemplates an 18-month period from comple�on of the

project, by the end of which divestment must occur (for the generator to avoid commi�ng a criminal offence), however, the

process for and �ming of the divestment transac�on is a completely separate, compe��ve tender process regulated by Ofgem

which, as we have seen in the past, is o�en subject to numerous delays outside the control of the generator and, on many

occasions, Ofgem too.

In the last two tender rounds of OFTO transac�ons (Rounds 5 and 6), the majority of projects have come perilously close to the

end of their GCC period before the divestment has completed. In order to prevent the wind farm generators from being placed

in the unenviable posi�on of having to make a stark choice between either commi�ng a criminal offence or switching off un�l

the OFTO assets have divested, the SOS has granted a number of exemp�ons. WFW was closely involved in the process for both

exemp�ons, ac�ng for a number of generators in both tender rounds.

The SOS granted individual exemp�ons for all but one project in TR5² in its Order³ which came into force on 19 February 2019

and in effect extended the relevant projects’ GCC periods for a specified period. The exemp�on was granted to address delays to

the TR5 process and allow generators to con�nue supplying renewable energy to the grid without par�cipa�ng in unlawful

transmission.

The exemp�on was pursued and approved on the basis that these delays cons�tute excep�onal circumstances, the causes being:

more projects progressing to the tender stage than had been expected;

Ofgem’s decision to stagger the invita�on to tender phases to address feedback from bidders that it is challenging to pursue
mul�ple projects in parallel; and

Ofgem consul�ng on a review of its policy on Income Adjus�ng Events.

The TR6 projects⁴ in turn suffered both from knock-on effects of the staggered TR5

as well as suddenly being caught in the middle of a global pandemic at the beginning

of 2020. The immediate effect of the Covid-19 pandemic meant that certain

ac�vi�es such as site visits which are integral to any due diligence process were

delayed significantly due to the lack of available personnel as a result of the

restricted movement of people during lockdown. This, combined with general

financial uncertainty and the as-yet unknown cumula�ve knock-on effects of the

pandemic, rendered an already incredibly �ght �meframe almost impossible. In

these circumstances, the SOS granted a TR6-wide exemp�on in its Order which came

into force on 3 October 2020⁵ on the basis that the delays caused by Covid-19

cons�tute excep�onal circumstances. The TR6 exemp�on provided generators

addi�onal �me where the SOS was sa�sfied that:

the transfer process will be materially impacted by Covid-19; and

this Covid-19 related disrup�on materially increases the risk that the generator, taking reasonable steps to complete the
transfer, would be unable to complete the transfer process within the required �meframes.
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"A  b rea ch  o f  t h e
GCC  i s  a  s t r i c t
l i ab i l i t y  c r im i na l
o f f e n ce  ( i . e .  a
p ro s e cu t i ng  body
doe s  no t  n e ed  t o
p ro v e  i n t e n t )  w i t h
add i t i o na l  p e r s ona l
l i ab i l i t y  o f  d i re c t o r s
and  o f f i c e r s
po t en t i a l l y  a t t a ch i ng
by  v i r t u e  o f  s 108  EA
1989 . "

We note that Rampion Offshore Wind Farm, which had already benefited from the TR5 exemp�on, was sufficiently delayed such

that it also received a further exemp�on to 27 November 2021⁶.

While an exemp�on appears to be an extension to the commissioning period for the affected project, it is essen�ally a waiver

from the offence provision of s4 EA 1989 granted by the SOS for a prescribed period of �me. There is no mechanism in the

legisla�on to formally extend a project’s GCC.

Ul�mately, any exemp�on under s5 is only a temporary fix and does not address the wider issue emerging that the 18-month

GCC is no longer appropriate for offshore wind farm projects of the size, scale and complexity that are now being developed in

the UK.

UNINTENDED CONSEQUENCES

Because the GCC is enshrined in primary legisla�on, without an extension mechanism that is fit for purpose, there are a number

of unintended consequences:

Criminal offending – a breach of the GCC is a strict liability criminal offence (i.e. a
prosecu�ng body does not need to prove intent) with addi�onal personal liability of
directors and officers poten�ally a�aching by virtue of s108 EA 1989;

Possible consequences under the Proceeds of Crime Act 2002 (“POCA”) – either by
way of separate, addi�onal principal money laundering offences under ss327-329
POCA (which also carry poten�al personal liability for directors and officers) or by
way of confisca�on proceedings following a successful prosecu�on under s4 EA 1989
to confiscate unlawful revenue obtained during the period of unlawful transmission;

Impact on bankability of projects – as s4 is a strict liability offence, even if a
generator is not prosecuted the offence has s�ll been commi�ed and the fact that
an offence has been commi�ed is likely to raise issues rela�ng to poten�al breach of
“ever-green” confirma�ons and repeated warran�es, corporate policies, and the
Crown Estate Lease for the wind farm. This together with the threat of any
associated POCA proceedings, is clearly a red flag for lenders and investors, and can
itself be the cause of delays in the transac�on;

Conflic�ng behavioural drivers for generators – between the GCC and legally binding
net zero emissions targets;

Unfair commercial advantage – a breach of the GCC only carries consequences for the generator which therefore �lts the
balance of nego�a�ons unfairly to the bidder as both par�es are not equally incen�vised to reach agreement within the 18-
month period. The result may be the generator conceding points in nego�a�ons that it would not have otherwise conceded,
in order to get the deal done; and

Ongoing investment in renewables energy – runs counter to the interests of good regula�on and creates a poor climate for
investment which threatens to undermine investment in offshore wind in the UK. Extrapola�ng this worst case further, it
could act as a perverse incen�ve to stop renewable genera�on, leaving us relying on fossil fuel alterna�ves.
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" The  mo s t  e f f e c t i v e
s o l u t i o n  wou l d  be  t o
amend  t h e  p r ima r y
l eg i s l a t i o n  t o  s t a t e
t ha t  t h e  GCC  doe s
no t  app l y  whe re  t h e
gene ra t o r  i s
c u r ren t l y  i n  a  t e nde r
p ro ce s s  r un  by
O fgem . "

Exceeding the GCC results in a generator commi�ng a criminal offence, unless the project stops genera�ng un�l there is an

OFTO in place. This is clearly not in the wider interests of the decarbonisa�on agenda and, given that the net zero emissions

target was enacted a�er the GCC, the urgency of the ac�on required to mi�gate the effects of climate change were not

contemplated.

WHAT NEXT?

It has become abundantly clear from the experience of the last two tender rounds

that the 18-month GCC is no longer sufficient to address the purposes that it was

originally intended for in the UK’s fast maturing and complex offshore wind market

(see our ar�cle on ever larger projects here); it has become a regulatory beartrap for

generators. The crucial ques�on for Ofgem, the Government, and stakeholders is

how to address this. There seems to be a prevailing preference for some sort of �me

limit with most discussion centred on extending the GCC. This, in our view, however

simply kicks the can down the road.

So, what is the solu�on? We would suggest that simplicity is key. The most effec�ve

solu�on would be to amend the primary legisla�on to state that the GCC does not

apply where the generator is currently in a tender process run by Ofgem and,

therefore, any transmission in these circumstances would not fall foul of the s4

prohibi�on. While the original inten�on behind the GCC was, in part, to incen�vise transac�ons to complete in a �mely fashion,

there are already significant and sufficient commercial incen�ves and the fact that any breach of the GCC unfairly penalises only

one party militates towards the view that these transac�ons should not be caught by the GCC at all. If Ofgem or the Government

remain concerned that the removal of this prohibi�on will disincen�vise generators from dives�ng their transmission assets in a

�mely fashion in order to benefit from addi�onal revenue (which is not an issue that we have seen any evidence of) then a less

draconian response could be by conferring on Ofgem the power to issue civil penal�es where it considers that either party

(generator or preferred bidder) is causing undue delay.

If you would like to discuss any of the issues raised in this ar�cle, please contact the authors.

To Opt In to WFW mailings and register for alerts on our forthcoming ar�cles as soon as they are published, please email us

here. All the ar�cles published in our OFTO series can be found here.

Rachael Davidson, a former senior associate in our London office, also contributed to this ar�cle.

[1] Sec�on 4 EA 1989.

[2] Race Bank Offshore Wind Farm, Walney Extension Offshore Wind Farm, Galloper Offshore Wind Farm, Rampion Offshore

Wind Farm all received individual exemp�ons. The OFTO divestment for Dudgeon completed November 2018 and therefore did

not require an exemp�on.

[3] The Electricity (Individual Exemp�ons from the Requirement for a Transmission Licence) (England and Wales) Order 2019.
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[4] Beatrice Offshore Wind Farm, Hornsea One Offshore Wind Farm, and East Anglia One Offshore Wind Farm.

[5] The Electricity (Individual Exemp�ons from the Requirement for a Transmission Licence) (Coronavirus) Order 2020.

[6] Ar�cle 3 of The Electricity (Individual Exemp�ons from the Requirement for a Transmission Licence) (Coronavirus) Order

2020.
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The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
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To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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