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L ibera l i sa t ion of  ra i l  passenger t ranspor t  ser v ices  in  France i s  becoming a rea l i ty :  severa l  regions

have publ i shed concess ion not ices ,  whi le  o thers  are prepar ing to fo l low su i t  in  the coming months .

More in teres t ing ly ,  b idders  have now submi t ted the i r  express ions of  in teres t  for  the projec ts

launched by the Grand Es t  region.  The composi t ion of  the consor t ia ,  as  far  as  i t  can be ant ic ipated

to date,  g ives  usefu l  in format ion,  and raises  severa l  ques t ions,  on the s t ruc tura t ing of  projec ts  o f

th is  new type.

T IMETABLE  FOR L IBERAL ISAT ION

A�er the opening to compe��on of the rail freight and interna�onal rail passenger

markets, France has passed a law for a new railway pact¹ that provides for a

�metable for said liberalisa�on as follows:

From 3 December 2019 to 24 December 2023, the French State may award public
service contracts for na�onal rail passenger transport services (“Intercités”), a�er a
call for tenders;

From 3 December 2019 to 24 December 2023, the French “régions” (public local
en��es, ac�ng as public transport authori�es) may award public service contracts for regional rail passenger transport
services (TER – “trains express régionaux”) a�er a call for tenders, or provide such services themselves;

The public service contracts already entered into before 25 December 2023 between the French State or French regions and
SNCF Mobilités (France’s historic, incumbent operator) shall con�nue un�l the end of their term, which shall not exceed ten
years (i.e. 24 December 2033); and

From 25 December 2023, the French State, as well as French régions, shall launch a compe��ve tendering procedure to
award public service contracts for rail passenger transport services.

In addi�on, a specific �metable is provided for the opening to compe��on of rail passenger transport lines serving the Île-de-

France region (i.e. Paris and its suburbs).

CONCESS ION AS THE  CONTRACTUAL  FORMAT FOR PUBL IC  SERV ICE  CONTRACTS
FOR RA I L  PASSENGER TRANSPORT  SERV ICES
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"A  con ce s s i ona i re
may  be  awa rded
sub s i d i e s ,  a s  l o ng  a s
sa i d  s ub s i d i e s  do  no t
e l im i na t e  t h e
ope ra t i ng  r i s k  t ha t
mu s t  b e  bo r ne  by  t h e
con ce s s i ona i re . "

Concess ions under French law

The French legislature has chosen concessions as the contractual format for public service contracts for rail passenger transport

services. The legal framework of such contracts is well established and French public en��es (both na�onal and local) have used

it for decades, if not centuries. Concessions are regulated by the French Public Procurement Code (Code de la commande

publique) which derives mainly from EU Direc�ve 2014/23/UE.² In this respect, a services concession contract means a contract

for pecuniary interest by means of which one or more public authori�es entrust(s) the management of services to one or more

economic operators involving the transfer of the opera�ng risk in exploi�ng those services (“transfert du risque d’exploita�on”),

the considera�on of which consists either solely in the right to exploit the services or in that right together with payment from

the public en�ty, taking into account the economics of each concession project.

The transfer of the opera�ng risk to the concessionaire must be real and, therefore,

expose it to market vagaries. Any poten�al es�mated loss incurred shall not be

merely negligible. In other words, the concessionaire is considered to assume

opera�ng risk if, under normal opera�ng condi�ons, it is not assured of amor�sing

the investments or costs it has incurred in connec�on with the opera�on of the

service.

A concessionaire may be awarded subsidies (by the grantor of the concession and/or

other public en��es), as long as said subsidies do not eliminate the opera�ng risk

that must be borne by the concessionaire. In case of force majeure or hardship, the

concessionaire, as any other holder of a public contract under French law, is en�tled

to compensa�on by its public counterpart of part of the costs suffered as a consequence of said event. Under a concession for

regional rail passenger transport services, the public authority is en�tled to terminate the contract if this is deemed to be in the

public interest.

Concess ions for  ra i l  t ranspor t  o f  passengers :  which scope?

Concessions for rail passenger transport services will naturally cover passenger transport services (including the �cke�ng system

as the case may be), but the concessionaire may also be in charge of the regenera�on of a part of the rail infrastructure (and of

the maintenance workshops), for opera�ng complementary road passenger transport services and maintaining related

infrastructure as well as acquiring and maintaining the rolling stock.

The choice of concessions and the diversity of responsibili�es poten�ally assigned to concessionaires have lead to several types

of players expressing their interests and forming consor�a to bid for the award of such contracts including not only rail operators

(including France’s historic na�onal incumbent operator via subsidiaries), but also investment funds (some of them state-owned)

and construc�on firms, the last being familiar with public contracts and infrastructure projects.

UNANSWERED QUEST IONS

Complementary elements must also be taken into considera�on as the structura�ng of these projects, and the corresponding

alloca�on of risks, are at stake:
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The possibility that new players (including non-French en��es), having been
awarded a concession for regional rail passenger transport services, may replace
SNCF Mobilités that has had a monopoly for decades, naturally involves further
key topics such as:

– the transfer (to the public transporta�on authority and at their

demand) of the rolling stock and maintenance workshops used in

majority for the service which is the subject of the concession³ (with

the excep�on of maintenance workshops exclusively dedicated to

heavy maintenance) and which were previously used by SNCF

Mobilités – in return for compensa�on and with a supply of stock of

spare parts, etc.; such transfer entails the transfer to the public

authority of the rolling stock acquisi�on contracts concluded between

SNCF Mobilités and the manufacturer. The la�er may not oppose this

transfer of contract;

– the transfer of data/informa�on related to (i) public rail passenger

transport services from the company that used to provide such services to public authori�es launching a

compe��ve tendering procedure and to (ii) the elements necessary for the opera�on of rolling stock transferred

by SNCF Mobilités; and

– the transfer of employment contracts in the event of a change of the company opera�ng a public rail passenger

transport service (i.e. SNCF Mobilités employees).

On all this, the coopera�on of SNCF, which may also be a compe�tor for the award of concessions, will doubtlessly be key as it

will impact the transparency of the tender procedures, the quality of the tender documents and in fine the quality of the bids.

The direc�ons chosen by the régions, in terms of perimeter and level of services, will also have a great impact in the
structuring of the concessions: they will directly impact the level of traffic which may be expected, the type of rolling stocks
to be used (exis�ng, new, refurbished) and in fine the amount of capex, the dura�on of the concessions and the alloca�on of
risks between the par�es (sponsors, operator, public en�ty). In this respect, we know that investment funds may in some
cases show appe�te for demand risk and may be very useful as catalysts to structure projects which require the combina�on
of very different industrial/technical and financial exper�se. Lenders will need to make themselves comfortable with the
sustainability of the revenue from these concessions and the poten�al posi�oning of owners and operators of rolling stocks
remains uncertain, keeping in mind that France has s�ll not ra�fied the “Luxembourg Protocol to the conven�on on
interna�onal interests in mobile equipment on ma�ers specific to railway rolling stock”.

CONCLUS ION

Those par�cipa�ng in the liberalisa�on of  France’s rail sector, whether already ac�ve there or new entrants wishing to get into

the French market, can count on a few certain�es and entertain jus�fied hopes. Let us hope that the next tender processes will

contribute to allaying their doubts which, to date, remain substan�al.
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[1] Law no. 2018-515 dated 27 June 2018 for a new railway pact

[2] EU Direc�ve 2014/23/EU of 26 February 2014 on the award of concession contracts

[3] The majority use of a maintenance workshop is assessed on the basis of the volume of ac�vity devoted to the maintenance

of rolling stock assigned to the public service contract, compared with the volume of ac�vity devoted to the maintenance of the

railway rolling stock of the other users of this workshop.

K E Y  C O N TA C T S

ARNAUD TROIZ IER
PARTNER PARIS

T: +33 1 76 40 15 62

atroizier@wfw.com

ALEXIA RUSSELL
PARTNER PARIS

T: +33 1 76 40 15 60

arussell@wfw.com

DR F.  MAXIMIL IAN
BOEMKE
PARTNER HAMBURG

T: +49 40 800 084 326

mboemke@wfw.com

DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 4

https://www.wfw.com/people/arnaud-troizier/
tel:+33 1 76 40 15 62
mailto:atroizier@wfw.com
https://www.wfw.com/people/alexia-russell/
tel:+33 1 76 40 15 60
mailto:arussell@wfw.com
https://www.wfw.com/people/maximilian-boemke/
tel:+49 40 800 084 326
mailto:mboemke@wfw.com

