WATSON FARLEY & WILLIAMS

POINTS-BASED
IMMIGRATION SYSTEM

16 DECEMBER 2020 e ARTICLE

From 1 January 2021, European Economic Area (EEA) and Swiss nationals will be subject to the
UK government’s new points-based immigration system, leading to the biggest overhaul in UK

immigration policy in over a decade.

Since 1 December 2020, non-EEA nationals have been subject to the new regime.
"The new system Following the end of the Brexit transition period on 31 December 2020, the rules will
means that all also apply to EEA nationals (i.e. citizens from Iceland, Liechtenstein, Norway and the
overseas new-hires European Union (EU)), as well as Swiss nationals. The new system means that all
will require visa overseas new-hires will require visa permission to work in the UK. All businesses
permission to work wishing to recruit staff from the continent, or transfer existing EEA or Swiss

in the UK." employees, will need to apply for a Sponsorship Licence if they do not already hold

one. EEA and Swiss nationals will need to qualify under a new points-based system.
The new rules will have timing and cost implications for employers that will need to

be factored into budgeting and recruitment timelines.

THE ‘SKILLED WORKER’ ROUTE

Foreign nationals coming to the UK will need to demonstrate the following:

e ajob offer at the appropriate skill level (now “A level” or equivalent) from a Home Office-approved sponsor;
e English language skills to the required standard; and

¢ asalary of at least £25,600.
A total of 70 points will be required to apply to work in the UK.

Applicants will need to take an English language test or submit proof that their degree was taught in English to meet the

language requirement.
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Provided the salary meets a baseline threshold of £20,480, the minimum salary level for the role can be ‘traded in’ for points
acquired for other characteristics, notably a job offer in a specific shortage occupation or a PhD of particular relevance to the

role. Applicants may therefore achieve the requisite points despite a lower salary.

The intra-company transfer route will allow companies to transfer established

"An emp|oyer does employees between international group companies for shorter-term assignments.
not need to sponsor Applicants who have worked overseas for their employer for 12 months or more will
a European wo rker require a minimum salary of £41,500. However, applicants who have worked

with an existing right overseas for less than a year must be paid a salary of £73,900 or more. Intra-

to work in the UK company graduates must have worked for their employer outside of the UK for three
prior to 1 January months and are subject to a minimum salary threshold of £23,000. The minimum
2021, and this will salary levels cannot be ‘traded in’ for this route.

include any EU

citizen who has been Importantly, the resident labour market test has been abolished under the new

gra nted settled or points-based system. This means that employers of non-EEA nationals will no longer
pre-settled status be required to demonstrate to the Home Office that no settled workers are suitable
under the EU for the role on offer. This was a burdensome obligation requiring employers to
Settlement Scheme." advertise the position for a minimum of 28 days through two mediums. As such, this

change offsets some of the more onerous aspects of the new points-based system.

WHAT IS THE POSITION FOR WORKERS WHO DO NOT MEET THE TIER 2
REQUIREMENTS?

There are various immigration routes for those who do not qualify under the Tier 2 Skilled Worker route, including start-up,

innovator, sporting and creative visas.

Notably, there is also the return of the “post-study work visa”. From summer 2021, international students who have completed
their degree-level studies in the UK will be able to remain in the UK, working at any skill level, for a period of two years after
graduation under a new “post-study work” visa. International students who complete a PhD from summer 2021 can live and

work in the UK for three years after finishing their studies. They will just be subject to domestic minimum wage legislation.
Alternatively, it is possible that workers may qualify under family routes. For example, if they have a UK spouse.

It should be noted that an employer does not need to sponsor a European worker with an existing right to work in the UK prior
to 1 January 2021, and this will include any EU citizen who has been granted settled or pre-settled status under the EU
Settlement Scheme. EU citizens living in the UK as at 31 December 2020 have until 30 June 2021 to apply to the scheme. Usually
applicants with five years’ continuous residence will be granted settled status. Those with less than five years’ continuous
residence will be granted pre-settled status; however, an application can be made for settled status once the five-year threshold

is met.

HOW CAN BUSINESSES PREPARE?
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Businesses should consider the implications of the end of free movement on their

employment practices, particularly with regard to recruitment costs; timing; "Businesses should
planning; and staff training. consider the
implications of the

e Cost — Businesses need to consider the cost implications of the new regime. end of free movement
Larger businesses applying for a Sponsorship Licence and a three-year visa for on their employment
one EEA employee will incur £7,085 in Home Office fees, with each subsequent practices,
Skilled Worker three-year visa application costing £5,609; employing such particularly with
workers previously carried no such government fees. regord to recruitment

costs; timing;

¢ Timing — If businesses consider that they may wish to sponsor employees
(including workers from the EU) from 2021, they should apply to the Home Office planning; and staff

for a Sponsorship Licence as soon as possible (note that existing Tier 2 licences training."

automatically converted to Skilled Worker Licences on 1 December 2020). It will
likely take at least four to six weeks for the Home Office to grant the licence, but

possibly longer if the Home Office is inundated with applications. This should be built into the recruitment timetable.

¢ Planning — Sponsors will also be subject to rigorous immigration compliance requirements, which will be reviewed in a Home
Office inspection at some point during the four-year lifespan of the Sponsorship Licence. As such, businesses will need to
ensure that they have adequate compliance procedures in place.

o Staff training — Government guidance on the Tier 2 Skilled Worker route is extensive and the scheme itself is complex. We
advise businesses to provide HR training to staff on the new rules as soon as possible to ensure familiarity with the new visa

rules and recruitment procedures. Refused visa applications can lead to forfeiture of fees and impact on timing.

If you have any questions or queries in respect of the above, please do not hesitate to contact a member of Watson Farley &

Williams’ immigration practice.

Associate Hannah Myers and Trainee Emma Bradding also contributed to this article.
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number 0C312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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