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The acquisition and divestment of property interests can be complex even for small generation
projects connected to onshore distribution or transmission grids. For OFTO transactions, this

complexity increases given the need to acquire and divest of property interests located:

e Offshore, which means dealing with The Crown Estate (TCE);

e Foreshore, which means dealing with either TCE, or the Duchies of Lancaster or Cornwall who are the other main landowners

of the UK foreshore; and

¢ Onshore, which means dealing with individual property owners, local authorities, and a whole host of others who have

property interests such as easements and wayleaves.

1. OFFSHORE

"Generators should . .

... . In early tender rounds, the generator held one lease with TCE, which needed to be
prioritise producing
“split” between it and the OFTO. This was done via a surrender of the original lease,

these plans and

. o and the grant of two new leases to the generator: one covering the wind farm and
sharing them with

TCE and the OFTO as the second covering the offshore cable route and, usually, the offshore substation.
q uick|y ol possib|e The second lease was then transferred to the OFTO with TCE’s consent (given by way
as technical teams of a licence to assign).
for all three parties

will need to approve In later tender rounds, incorporating lessons learned, generators obtained two

them." leases from TCE from the start of project development. As previously, the second

lease was then transferred to the OFTO.

Whilst the process with TCE is now fairly standardised, there are still issues that can

arise which could delay the transfer of the offshore substation lease to the OFTO. These include the following:
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Producing the right plans for both TCE leases

The production of new ‘as built’ plans and co-ordinates for the generation and transmission assets can take time, particularly if
any issues arose during construction which required detours along the cable routes. Generators should prioritise producing
these plans and sharing them with TCE and the OFTO as quickly as possible as technical teams for all three parties will need to

approve them.

Obtaining consent letters

Where a new TCE lease is granted or an existing one transferred, a key part of the process is obtaining consent letters from the
owners of offshore infrastructure crossing or in close proximity to the transmission cables, offshore substation or wind farm.
These consent letters need to be issued to TCE, usually as a requirement of the licence to assign the OFTO TCE lease. Crossed
parties can range from large oil majors to telecoms companies and, in some cases, it is not always simple to identify the owners
of infrastructure on the seabed. Early engagement is recommended with the owners of such infrastructure, as contacting the

right person can be time consuming, because:

e it’s not always easy to identify the correct person (and thus the request gets passed from pillar to post);
¢ the crossed party uses a land agent and will not engage directly; or

e the crossed party and/or its agent may have their own internal processes for providing such consents, which may not

necessarily accord with the OFTO timeline.

Crossing Agreements and Proximity Agreements

In addition to the consent letters, the parties will also need to ensure that any crossing or proximity agreements relating to
nearby/crossed pipes and/or cables are novated to the OFTO. Generators should start discussions with their counterparties to
these agreements early as issues relating to consent letters apply equally to these agreements and the novation of these

agreements can often take time to be agreed, particularly because there is no real impetus for the counterparties to act quickly.

2. FORESHORE

"If the foreshore is

If the foreshore is not owned by TCE (which owns ¢.50% of the UK foreshore), not owned b), TCE
permission for the installation of transmission cables across the foreshore will be (which owns ¢c.50%
contained within a separate agreement with the relevant landowner. Other of the UK foreshore),
foreshore owners include the Duchies of Lancaster and Cornwall. Where separate permission for the
agreements are in place for the foreshore section of the transmission cables, the installation of

terms of these documents should be considered early in the OFTO process to transmission cables
ascertain whether the landowner’s consent is required to the transfer to the OFTO across the foreshore
and what, if any, conditions may be attached to the giving of such consent. Where will be contained

any consents are required from landowners, early engagement is strongly advised to within a separate

ensure consents are provided within the OFTO timeline. agreement with the

relevant landowner."

3. ONSHORE
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The generator will have negotiated property agreements, such as leases or easements, with the landowners that are affected by
the route of the onshore section of the transmission cables and acquired either a leasehold or freehold interest in the land
which houses the onshore substation. As with any agreements that are in place for the foreshore section of the transmission
cables, the terms of these documents should be considered early in the OFTO process to ascertain whether the landowner’s
consent is required to the transfer to the OFTO and what, if any, conditions may be attached to the giving of such consent.
Where the generator owns the freehold interest in the onshore substation site, it will need to consider whether its freehold
interest should be transferred to the OFTO outright, or whether it needs to retain any land for its own purposes, in which case a
lease is more commonly granted to the OFTO. This may be a more likely scenario as projects become larger and more complex,

being built over phases — see our previous article in this series.

There may also be in place onshore crossing or proximity agreements relating to

"Where the
generator owns the
freehold interest in
the onshore
substation site, it
will need to consider
whether its freehold
interest should be
transferred to the
OFTO outright, or
whether it needs to

retain any land for

its own purposes, in
which case a lease is
more commonly
granted to the
OFTO."

crossed or nearby pipes and cables, which will need to be novated to the OFTO. As
mentioned above, where such agreements are in place, early engagement with the
counterparties to these agreements is recommended, to avoid any delays in

agreeing a novation within the OFTO timescale.

Other considerations for an OFTO, which can cause delays if not resolved early in the

process are as follows:

Title issues

If there are any sections of the transmission cables for which there is no agreement
in place with the relevant landowner and/or if there are any adverse title matters
such as restrictive covenants affecting the substation site and/or the land through
which the transmission cables are laid and/or the relevant landowner cannot be
identified (rare but it has happened!), it will be important to ensure that there is
adequate title indemnity insurance in place which benefits successors in title and

their lenders.

Turning options into leases

If the generator still has option agreements in place for the onshore land interests

and has not called for the grant of the easements or leases when the OFTO process begins, this has the potential to cause delays,
as the OFTO will expect any such easements or leases to have been completed such that these interests can then be transferred
to the OFTO. The longer the onshore cable route, the more potential there is for delay — from more serious disagreements about

the terms of the agreements to more mundane delays caused by landowners living abroad.

Outstanding payments
If there are outstanding compensation payments due to landowners relating to matters such as reinstatement and crop loss
obligations, agreement should be sought on these matters as early as possible in the OFTO process to avoid protracted

negotiations with landowners delaying the OFTO completion.
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Term of land rights

If any of the onshore property agreements consist of leases and are granted for a term less than that of the TCE lease and there

are insufficient rights for the tenant to renew the lease at the end of the initial term, an OFTO may require a variation to the

lease to ensure it is of sufficient duration. If a variation to any of the leases is required to address said concerns, early discussions

with the landlord are recommended so that documenting such a variation does not delay the OFTO completion.

Interaction with National Grid

If National Grid Electricity Transmission (NGET) has been relying on contractual
rights to access its equipment (if any) in the onshore substation, and not on its own
land rights, it should be confirmed with them whether they will require proprietary
rights in connection with this equipment going forward, as parting with occupation
and/or possession of the substation may be a breach of the terms of the substation
lease, unless the landlord’s prior consent is obtained. If the landlord’s consent is
required to any sharing of occupation of the substation, or to the grant of an
underlease to NGET, this consent should be applied for early in the OFTO process so

that there is sufficient time to document any such arrangement with the landlord.

SUMMARY

In order to avoid delays in dealing with the divestment of the property interests on

an OFTO sale, we recommend the following steps are taken:

o early identification of the land interests to be transferred to the OFTO and the

method of transfer;

"If the landlord’s
consent is required
to any sharing of
occupation of the
substation, or to the
grant of an
underlease to NGET,
this consent should
be applied for early
in the OFTO process
so that there is
sufficient time to
document any such
arrangement with the

landlord."

o early engagement with landowners/landlords where their prior consent is required to the transfer of any property

agreement to the OFTO; and

o early resolution of any outstanding issues relating to the land interests in place for the transmission assets whether they

relate to title matters, rent payments or compensation payments due to the landowners.

All of these have the capacity to delay the process if not addressed early.

If you would like to discuss any of the issues raised in this article, do get in touch! We would be happy to hear from you.

To Opt In to WFW mailings and register for alerts on our forthcoming articles as soon as they are published, please email us

here. All the articles published in our OFTO series can be found here.
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number 0C312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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