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A new recommendat ion to the European Cour t  o f  Jus t ice has the potent ia l  to  compl ica te  co l lec t ive

redundancy consu l ta t ions.

Where an employer proposes large scale redundancies of 20 or more employees

within a period of 90 days or less (the reference period), it must consult on its

proposal with representa�ves of the affected employees and no�fy the Department

for Business, Energy and Industrial Strategy. The duty to collec�vely consult is

triggered even if the inten�on to declare redundancies is provisional and the exact

roles at risk have not been iden�fied. Failure to collec�vely consult could render any

subsequent dismissals unfair and/or result in protec�ve awards of compensa�on of

up to 90 days gross pay being made in favour of each of the affected employees –

poten�ally a significant amount. These provisions are derived from the European

Commission and incorporated into English law.

The reference period has been taken to mean a period of 90 consecu�ve days which

contains the greatest number of redundancy dismissals proposed by the employer.

The employer must therefore project forward and if it is apparent that the proposed

redundancies might claim 20 or more employees over any 90-day period then the collec�ve consulta�on obliga�ons are

triggered.

A recent recommenda�on by the Advocate General of the European Court of Jus�ce (ECJ) on a Spanish case (UQ v Marclean

Technologies) could complicate how this 90-day reference period is calculated.

In this case the employee brought a claim for unfair dismissal, arguing that her dismissal was part of a “covert” collec�ve

redundancy scheme. She claimed that between 31 May and 14 August 2018, seven people had ceased working for Marclean, in

addi�on to a further 29 people on 15 August 2018. The Spanish court was unsure whether dismissals taking place a�er the

employee’s dismissal should be considered to determine whether collec�ve redundancies had taken place.
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The Advocate General recommended that the 90-day period is a “rolling period”. The consequence is that employers are

required to look both backwards and forwards over 90 days to determine whether the threshold number of redundancies is met

over that period. If the employee was dismissed within a consecu�ve 90-day period, calculated backwards or forwards, and the

total number of redundancies within that period reaches the required threshold of 20 or more, the obliga�on to consult

collec�vely will have been triggered.

It is likely that the ECJ will adopt the opinion of the Advocate General. This is

unfortunate as the decision shows no regard for the prac�cali�es of employers

having to engage in collec�ve redundancies.

Employers making fewer than 20 people at a �me redundant will need to check they

do not inadvertently cross the threshold number of redundancies over a 90-day

period, thus triggering collec�ve consulta�on obliga�ons in rela�on to all of the

redundancies within that period (some of which may already have been concluded).

That means looking back as well as forward to count the total number of

redundancies. Without proper planning it is easy to envisage a situa�on where an

employer makes 19 redundancies over a 90-day period only to suddenly realise it

has to make one more. With that addi�onal redundancy the collec�ve consulta�on

obliga�ons for the previous redundancies will have been triggered and unless

collec�ve consulta�on took place with those redundancies there will be a risk of incurring liabili�es for protec�ve awards based

on failure to collec�vely consult.

We therefore recommend cau�on and careful forward planning when redundancies are planned. It might also be advisable to

collec�vely consult when fewer than 20 redundancies are envisaged, and the employer cannot be certain that further

redundancies will not be required within a 90-day period.
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Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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