
" The  amendmen t s
s hou l d  a l l e v i a t e
con ce r n s  t ha t
d i re c t o r s  and
manage r s  o f  d eb t o r
compan i e s  may  have
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pe r s ona l  l i ab i l i t i e s
impo s ed  by  t h e
Bank r up t c y  L aw. "

E A S I N G  F I N A N C I A L
P R E S S U R E S  D U R I N G
C O V I D - 1 9
26 NOVEMBER 2020 ARTICLE

The UAE Cabinet  recent ly  announced i t s  approval  o f  amendments  to  Federa l  Law No 9 of  2016

(“Bankruptcy Law”)  that  a im to ease the enhanced f inancia l  pressures  on bus inesses  g iven the

Covid-19 pandemic.  The Federa l  Decree Law amending the Bankruptcy Law (“Amendment  Law”)

should give debtors  much needed suppor t  dur ing the pandemic and a l lev ia te  concerns that

d i rec tors  and managers  of  debtor  companies  may have about  cer ta in personal  l iabi l i t ies  imposed

by the Bankruptcy Law.

EMERGENCY F INANCIAL  CR IS IS

The Amendment Law introduces the concept of an Emergency Financial Crisis which

is defined as “a general situa�on that affects trade or investment in the State such as

the outbreak of an epidemic, a natural or environmental disaster, war or others…”

The cause and dura�on of an Emergency Financial Crisis is to be determined by a

Cabinet resolu�on.

SUSPENS ION OF BANKRUPTCY PROCEEDINGS

The Amendment Law suspends:

Obliga�ons by debtors to open bankruptcy procedures under Ar�cle 68 of the
Bankruptcy Law where debts remain unpaid for 30 consecu�ve working days. The suspension will remain in place un�l the
end of an Emergency Financial Crisis provided that the debtor has proven that the turbulence of its financial posi�on or its
indebtedness results from an Emergency Financial Crisis;

Any applica�ons filed by creditors for the commencement of bankruptcy procedures during an Emergency Financial Crisis;
and

Any bankruptcy proceedings commenced before the start of the Emergency Financial Crisis by modifying �me periods (by up
to double the �me usually allowed under the Bankruptcy Law) and modifying certain contractual obliga�ons.

CREDITOR SETTLEMENT PROCESS
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"A  cou r t  app ro ved
s e t t l emen t  ag re emen t
w i l l  b e  b i nd i ng  and
en f o rceab l e  on  a l l
c red i t o r s  i n c l ud i ng
t ho s e  who  f a i l e d  t o
engage  i n
nego t i a t i o n s  and
vo t e  on  t h e
s e t t l emen t ,  u n l e s s  a
s u cce s s f u l  ob j e c t i o n
t o  t h e  s e t t l emen t  i s
made . "

If a debtor has proven that the turbulence of its financial posi�on or its indebtedness results from an Emergency Financial Crisis:

no precau�onary measures can be taken by creditors against any of the debtor’s assets that are deemed necessary for the
debtor to con�nue its business during the Emergency Financial Crisis; and

the debtor can seek a period of up to 40 business days grace to nego�ate with its creditors and reach an agreement for the
se�lement of its debts.

Provided that (1) the debtor reaches an agreement with creditors who hold at least two thirds of the debtor’s debt; and (2) the

agreement will result in the repayment of the debtor debts within 12 months, the Court can approve the se�lement agreement.

A court approved se�lement agreement will be binding and enforceable on all creditors including those who failed to engage in

nego�a�ons and vote on the se�lement, unless a successful objec�on to the se�lement is made or the court finds that the

se�lement is inconsistent with the principle of good faith.

If a se�lement cannot be achieved, the court will allow bankruptcy procedures to be

ini�ated and will amend the bankruptcy process as it thinks fit if the debtor has

proven that its financial defaults have been caused by an Emergency Financial Crisis.

DIRECTORS AND MANAGERS

The Amendment Law provides some comfort for directors and managers of company

debtors in that personal liabili�es will not arise if during an Emergency Financial

Crisis:

assets of the debtor are sold to pay unpaid wages and salaries (but not
allowances and bonuses);

company accounts are kept up to date to record losses arising from the
Emergency Financial Crisis; and

directors/managers can demonstrate that they have acted in a cau�ous manner
and in good faith in taking steps to preserve the business and assets of the
debtor company.

NEW F INANCING

If a debtor has successfully applied for the suspension of its obliga�ons to open bankruptcy procedures, the court can permit

that debtor to obtain new financing on the basis that:

the new financing will have priority over outstanding unsecured debt of the debtor;

unless the new financing is being provided by a licenced financial ins�tu�on, security for the new financing can be over
already secured assets where the value of the relevant asset exceeds the value of the exis�ng debt. In these circumstances,
the new security will the rank behind the exis�ng security unless the exis�ng creditor agrees to the contrary; and

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 2



where the new financing is being provided by a licenced financial ins�tu�on, security can be taken over already secured
assets even if the asset value does not exceed the value of the exis�ng debt. This is subject to the new financing being no
more than 30% of the value of the relevant asset.
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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