
" Th i s  d e c i s i o n  s e r v e s
a s  a  s t a r k  rem i nde r
t ha t  when  c l a im i ng
damage s ,  c l a iman t s
n eed  t o  a ccoun t  f o r
a l l  b ene f i t s  and
l o s s e s  a s  pa r t  o f  t h e
compen sa t o r y  r u l e  o f
damage s  unde r
Eng l i s h  l aw. "
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In  Pa lmal i  Shipping SA v L i tasco SA, the UK Commerc ia l  Cour t  cons idered the ca lcu la t ion of

owners ’  los t  prof i t  c la im resu l t ing f rom the char terer ’s  a l leged non-per formance of  a long- term

contrac t  o f  a f f re ightment  (“COA”),  where the owners  d id not  own the i r  own f lee t  and ins tead

char tered vesse ls  f rom assoc ia ted group companies .

BACKGROUND

Palmali Shipping (the “Owners”) said they had entered into a long-term COA with

Litasco (the “Charterers”) giving them the exclusive right to carry 400,000-

700,000mt of oil products per month in the Caspian Sea, the Black Sea and the

Mediterranean Sea. The Owners claimed US$1.9bn of damages from the Charterers

for breaching the exclusivity and minimum quan�ty obliga�ons.

The Owners did not own their own fleet of ships. Instead they chartered in vessels

from related group companies and unrelated third par�es. However, their lost profit

claim assumed they would have incurred no expenses chartering vessels up the line

from related companies.

The Charterers disputed this part of the damages’ calcula�on. The Owners managed

the related owning companies’ ships under management agreements providing that they held the COA revenues for the related

companies’ account and thereby earn a 2.5% management fee in return. The Charterers therefore argued that the Owners had

only lost the management fee.

However, the Owners argued that the management agreements did not reflect the basis on which the vessels were actually

operated in prac�ce, as they would never be required to pay the hire or freight invoiced to them by the related companies and

were effec�vely able to treat the en�re amounts received from the Charterers as their own, so their calcula�on rightly ignored

such expenses.

SUMMARY JUDGMENT APPL ICAT ION
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"A  l o s t  p ro f i t
c a l c u l a t i o n  mu s t  t a ke
i n t o  a ccoun t  ( i )
e xpen s e s  cau s ed ,
and  bene f i t s  l o s t ,  b y
a  b rea ch ;  a s  we l l  a s
( i i )  e xpen s e s  s a v ed ,
and  bene f i t s
e n j o yed ,  a s  a  re s u l t
o f  t h e  b rea ch . "

" The  ‘ t ran s f e r red
l o s s ’  p r i n c i p l e  w i l l
o n l y  app l y  whe re  t h e
“ known  ob j e c t ”  o f
t h e  con t ra c t
t ran sa c t i o n  i s  t o
bene f i t  t h a t  t h i rd
pa r t y ,  and ,  i n
p ra c t i c e ,  w i l l  ha v e
l im i t ed  app l i c a t i o n . "

The Charterers applied for summary (immediate) judgment on this part of the calcula�on on the basis that the Owners had no

real prospects of succeeding on it (i.e. the Owners’ arguments regarding this part of their calcula�on were hopeless).

The Owners opposed the applica�on on the basis of their exis�ng arguments, alterna�vely on the basis that they could recover

the related owning companies’ losses by way of the transferred loss principle (which in certain limited situa�ons allows contract

party A to claim for contract party B’s breach losses incurred due to a breach by third party C).

DECIS ION

As to the Owners’ exis�ng argument, the judge, Mr Jus�ce Foxton, held that:

1. A lost profit calcula�on must take into account (i) expenses caused, and benefits
lost, by a breach; as well as (ii) expenses saved, and benefits enjoyed, as a result
of the breach;

2. In this regard, an unpaid liability cons�tutes a loss that must be taken into
account by the calcula�on¹;

3. It was for the Owners to show, on this summary judgment applica�on, they had
an arguable case that they had no liability to the related owning companies for
hire/freight up the line on the basis that, even though they were invoiced for it
and the sums would appear in the inter-companies’ accounts, the money would
in prac�ce never be paid;

4. However, the evidence contradicted that. The Owners had accepted that with vessels chartered from related companies they
would use the COA freight to pay the vessel’s opera�ng expenses and loan repayments; and

5. Therefore, the judge said, the Owners had no realis�c prospect at trial of succeeding in their argument that these expenses
should be ignored.

As to the Owners’ argument that they were en�tled to recover the owning companies’ losses under the ‘transferred loss’

principle, the judge held that:

1. The ‘transferred loss’ principle is restricted to those cases where the “known object”
of the contract transac�on is to benefit a third party, such that a contract breach
would foreseeably cause a loss to that third party;

2. However, this was not the case here. There was no common inten�on or “known
object” under the COA that it was to benefit the owning companies. How the
Owners chose to source the performing vessels was a ma�er for them;

3. Furthermore, it was unclear which owning companies suffered losses (and what
those losses were);

4. It was also difficult to iden�fy what legal or economic connec�on the Owners
needed to have with those owning companies to bring them within the ‘transferred
loss’ class of third-party beneficiaries;
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5. Finally, the owning companies did not need to recover their losses under the COA – they could simply sue the Owners under
their contracts with them; and

6. Therefore, the ‘transferred loss’ principle could not apply here, and the Owners were not permi�ed to amend their claim to
include it.

CONCLUS ION

This decision serves as a stark reminder that when claiming damages, claimants need to account for all benefits and losses as

part of the compensatory rule of damages under English law. In this regard, if a claimant sources their vessels or anything else

under separate contracts that it has with third-party or associated companies, it needs to account for the expenses incurred

under those contracts so that the sum of money it is claiming reflects its actual loss.

Furthermore, if the claimant contends that a third party has suffered loss because of the contract breach, that loss will need to

be dealt with under the claimant’s own contract with that third party. If the third party is en�tled to claim the loss from the

claimant, then the claimant may in turn be en�tled to claim that loss from the contract breaker under the main contract, subject

to ques�ons of foreseeability and remoteness. The ‘transferred loss’ principle will only apply where the “known object” of the

contract transac�on is to benefit that third party, and, in prac�ce, will have limited applica�on.

[1] Applying Total Liban SA v Vitol Energy SA [2001] QB 643
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The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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