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OVERVIEW

In  the mar i t ime sec tor  i t  i s  much more common to under take the sa le  of  a vesse l  on an asse t  sa le

bas is  than as par t  o f  a more t radi t ional  M&A t ransac t ion e f fec ted by the sa le  and purchase of  the

vesse l  owner ’s  shares .  Th is  i s  the case even though sh ips  tend to be owned by spec ia l  purpose

vehic les ,  which own only  one sh ip and have no asse ts  or  l iabi l i t ies  unre la ted to that  vesse l .

There is o�en a good reason for this. As the buyer is usually interested only in

acquiring ownership and control of the ship and nothing else, it is seen as less risky

and more straigh�orward to buy the vessel rather than acquire the owning company

which as well as owning the ship is also poten�ally exposed to historical liabili�es of

which the buyer is not (and, in many cases, cannot be) aware of at the comple�on

date of the sale.

Nonetheless, there are some�mes good reasons to acquire a vessel (or more o�en,

a fleet of vessels) using a more tradi�onal M&A share acquisi�on transac�on

structure, either acquiring individual vessel-owning SPVs or an ul�mate holding

company. Reasons for this include:

a fleet is to be sold en bloc and/or vessel management companies or other associated businesses and opera�ons are also to
be acquired by the buyer;

the vessels that are to be sold enjoy advantageous contractual arrangements that may be problema�c to novate to a new
owner, e.g. financing, management or pool arrangements or charters (although note that many such arrangements will be
subject in any event to requirements to no�fy or get consent from the contractual counterpar�es); and

coordina�on of the sale and purchase of a fleet within a single day can be legally and prac�cally complex if the vessels are
transferred as individual assets, par�cularly if some of them are mid-voyage.
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"En v i ronmen t a l  r i s k
can  re s t  w i t h  t h e
owne r/ope ra t o r
ra t h e r  t han  t h e
v e s s e l  i t s e l f ,  a nd
t h e re f o re  t h e re  i s  an
i n c rea s ed  r i s k  p ro f i l e
i f  i t  i s  t h e  owne r  t ha t
i s  a cqu i red . "

However, one thing is clear: if you are not buying a vessel directly but are acquiring a company that owns the vessel, this gives

rise to a transac�on with unique mari�me sector specific characteris�cs in addi�on to the customary considera�ons and risks

which are common to all M&A transac�ons undertaken by sale and purchase of shares. Approaching a vessel-focussed M&A

transac�on in the same way as any other share sale is short-sighted and fraught with risk for a prospec�ve buyer.

The WFW Corporate mari�me team has extensive experience in ac�ng for both buyers and sellers in connec�on with vessel-

focussed M&A transac�ons structured as sales of ship owning companies rather than asset sales. This ar�cle highlights some of

the main addi�onal risks we encounter and address during such transac�ons.

Sanc�ons

Given the mul�-jurisdic�onal nature of shipping transac�ons and ownership

structures, there is an elevated sanc�ons risk compared to other sectors. In

par�cular, there is the risk that a major customer or service provider is, or is at risk

of becoming, subject to sanc�ons, therefore exposing the vessel owner to liability or

compromising part of a vessel’s supply chain and affec�ng the value of any charters

or customer contracts. Vessels and vessel owners themselves can be subject to

ongoing blacklis�ng or other restric�ons if they have previously been operated in

contraven�on of applicable sanc�ons. Con�nuing provision of services by third party

service providers can also be complicated by sanc�ons concerns; for example, the

commercial bankers for a fleet may decline to con�nue providing such services

following comple�on of the sale of a vessel SPV or a fleet if the new owner is

unknown to them or has a different sanc�ons risk profile. For more informa�on, please see our in-depth guide on sanc�ons and

shipping here: Sanc�ons & Shipping: Update & Overview”.

HS&E Liability and scrapping

The risks posed by environmental liability in a shipping business are obvious. Less so is the importance of understanding how

such risk varies according to the jurisdic�on in which the relevant vessels are opera�ng. Certain jurisdic�ons, such as the USA,

have highly puni�ve regimes and have a track record of ac�vely prosecu�ng breaches. Environmental risk can rest with the

owner/operator rather than the vessel itself, and therefore there is an increased risk profile if it is the owner that is acquired. In

common with certain other jurisdic�ons, the EU has an increasing focus on the treatment of “end-of-life” vessels and compliance

with the Hong Kong Conven�on (the Hong Kong Interna�onal Conven�on for the Safe and Environmentally Sound Recycling of

Ships, 2009), and liability for historical transgressions, and future compliance with the conven�on in connec�on with vessels that

are acquired but are approaching the end of their lives, may become a problem for the new owner of a ship-owning group.
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"A f t e r  pu rc ha s e ,
v e s s e l s  may  s t i l l  b e
s ub j e c t  t o  c l a im s
e v en  i f  t h e y  a ro s e
p r i o r  t o  t h e  s a l e  and
was  no t h i ng  t o  do
w i t h ,  o r  wa s  no t  i n
t h e  k now l edge  o f ,
t h e  buye r  o r  po s s i b l y
e v en  t h e  s e l l e r. "

Calcula�on of Bunkers

In an individual vessel sale, it is usual for the buyer to buy all fuels on board the vessel at the �me of comple�on, at the price the

seller paid for them. In order to determine the amount payable, a joint sounding/stocktake of the bunkers, lubricants and

greases by the par�es occurs the day before comple�on to determine the volume of fuels that remain. In a mul�-ship M&A

transac�on with a simultaneous closing on all vessels, where some vessels are mid-voyage, this can pose a number of prac�cal

issues including the fact that bunkers cannot be properly sounded unless a vessel is sta�onary. The share purchase agreement

will need to include a mechanism to address this prac�cal issue and ensure that the buyer does not overpay or underpay for

bunkers.

Type of Bunkers

There is a risk that the seller might have ignored the recent applica�on of MARPOL

Annex VI regula�ons which requires the use of certain types of low emission fuels or,

alterna�vely, emission scrubbing equipment to ensure emissions from fuel burned

remains within specified parameters. A buyer will wish to confirm that vessels are in

a posi�on to comply fully with these regula�ons immediately post comple�on.

Mari�me liens and “in rem” claims

Certain types of claims may a�ach to a vessel (as opposed to the company owning

that vessel) therefore, a�er purchase, the vessels may s�ll be subject to such claims

even if the claim arose prior to the sale and was nothing to do with, or was not in

the knowledge of, the buyer or possibly even the seller. Such claims could allow a

claimant to arrest the vessel (and some mari�me jurisdic�ons provide claimants

with the ability to arrest sister ships as well). Adequate protec�ons should be included in the sale and purchase document in

respect of these risks, some of which might be considered unusual in M&A transac�ons in other sectors but should mirror the

protec�ons a direct buyer of the vessel would otherwise receive if the transac�on was structured as an asset sale.

Customer contracts and charters

Charters for vessels are o�en agreed by recap or through mul�ple documents making up one binding agreement. When buying a

vessel directly, it will be very clear what chartering obliga�ons are being assumed by the new owner of the vessel as any

con�nuing contracts will need to be specifically novated but if the vessel-owner is being acquired the posi�on may not be as

clear. During due diligence it is impera�ve that the buyer retains specialist shipping lawyers to ensure such charters (which

usually represent the main income for the business) are binding and contain the terms as expected and that the vessel-owning

companies are not subject to any unexpected, disadvantageous contractual arrangements. It is also common within shipping

groups for the ownership and opera�on of vessels to be undertaken by separate en��es or for customer contracts to be entered

into by one group en�ty and then sub-contracted within the group. It is important for the buyer of a vessel-owning company or

group to have a clear understanding of the contractual basis on which the vessels are operated and commercialised and ensure

that the benefit of key contracts for the opera�on of the vessels are acquired by the buyer and not mistakenly le� outside the

transac�on perimeter.
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"Unde r s t and i ng  t h e
r i s k  p ro f i l e  o f  t h e
cha r t e re r s  o r  o t h e r
coun t e r pa r t i e s  and
t h e i r  ab i l i t y  t o
con t i n ue  t o  pay
cha r t e r  h i re  o r
equ i va l e n t  w i l l  b e
key  t o  e va l ua t i ng  t h e
pu rcha s e  p r i ce  f o r
t h e  v e s s e l s /g roup . "

Counterparty Risk (especially with Charterers)

The main income of the target group will usually be through charter hire, contracts

of affreightment, or pool arrangements. If the transac�on is structured as a share

sale, or an asset sale where the underlying contracts for the employment of the

vessels are also novated, understanding the risk profile of the charterers or other

counterpar�es and their ability to con�nue to pay charter hire or equivalent will be

key to evalua�ng the purchase price for the vessels/group.

Shipbuilders’ warran�es

Shipbuilders usually give warran�es/guarantees against defects for the period of one

year following delivery, or in the case of certain key equipment of up to two years. If

a vessel-owning company has purchased newly built vessels, it would be usual to

ensure that the buyer can con�nue to enjoy the benefit of these

warran�es/guarantees. In par�cular, there is a risk that the counterparty under the

original shipbuilding contract may not be the party that owns the vessel at the �me of comple�on or be a party within the

transac�on perimeter (for example, if the shipbuilding guarantee(s) were given to the ul�mate owner of the group and that

company is not being sold to the buyer).

Crew/employees

The direct level of risk rela�ng to crew and employees is dependent on how many, if any, of the crew of the vessels need to be

transferred at comple�on and whether the technical management of the vessels will change. O�en in a share sale no crew

change will be required because the same crew managers will remain in place, although this will give rise to a need for

heightened specialist due diligence on the crew arrangements which would be different from those where the vessel was being

purchased directly. There is also a heightened focus on seafarer welfare and human rights at sea, and a comprehensive vessel-

focussed SPA will contain warran�es and undertakings rela�ng to such ma�ers.

Watson Farley & Williams LLP is an interna�onal law firm with exper�se in all areas of mari�me law including M&A, Joint

Ventures and Commercial Contracts. Please do not hesitate to contact one of our key contacts or any member of the Corporate

team if you have any further ques�ons.
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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