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On 30 June 2020, we published an article discussing the additional difficulties the Covid-19
pandemic presented for shipowners in meeting the 31 December 2020 deadline for IHM compliance
under the EU Ship Recycling Regulation (“EUSRR”).

We referred to anecdotal evidence suggesting there are approximately 35,000
"There has been vessels that will be required to comply with the EUSRR by 31 December 2020, a third
substantial industry of which had not yet begun the work required to prepare and have certified an I[HM.
|°bbyi ng of the EU As a result, there has been substantial industry lobbying of the EU Commission for
Commission for an an extension to the deadline for compliance to allow for the unprecedented delays

extension to the caused by Covid-19.

deadline for

compliance to allow On 20 October 2020, the EU Commission (the “Commission”) issued a notice’ setting
for the out guidelines on the enforcement of obligations under the EUSRR relating to the

un precedenfed IHM requirement for vessels operating in EU waters (the “Guidelines”). These
de|uys caused b)’ propose a “harmonised approach temporarily for a limited period of six months after
Covid-19." the entry into application of the IHM-related obligations for existing EU-flagged

vessels and non-EU-flagged vessels calling at EU ports (i.e. until 30 June 2021)".

EU COMMISSION RESPONSE

Acknowledging the challenges presented by the Covid-19 pandemic, the Guidelines state that “...it may be necessary to take into
account the exceptional circumstances linked to the Covid-19 crisis in the enforcement of those obligations by Member States,
where those circumstances create situations where the compliance with these obligations is temporarily not possible, or
excessively difficult...” while reinforcing the “basic principle” that primary responsibility in relation to compliance with the IHM
requirements of the EUSRR lies with the shipowner and monitoring compliance with these legal obligations is the responsibility

of the EU Port State authorities.
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Member States are asked to “carefully assess” the specific circumstances of each shipowner, taking account of the length of time
between the EUSRR coming into force and the IHM deadline, and the extent to which that seven-year period was utilised by the
shipowner to prepare to comply with those obligations. The obligation is thus squarely placed on shipowners to ensure that they

have done everything possible to comply with the EUSRR prior to the 31 December 2020 deadline.

The EU Commission Guidelines set out two distinct scenarios where compliance with

"The ob|igc|tion is on the EUSRR may not be possible.

shipowners to ensure
th ey have done 1. Vessels without a valid IHM and/or accompanying certificate
everything possible
to comply prior to a) The owner/master is required to provide evidence that all possible measures

the 31 December were taken to undertake the work and get the certification required, which will be
deadline." considered by a Port State Control inspector and determined on a case-by-case basis

as to whether that evidence is acceptable;

b) In relation to IHMs, if the evidence is accepted, the inspector will specify that the

documents are to be completed and approved within four months after the inspection; and

¢) In relation to a Ready for Recycling Certification, as this is only valid for three months it should be completed and

approved at the earliest possible opportunity prior to the vessel undertaking its last voyage.

2. Vessels with a semi-completed IHM with an associated approved Inventory Certificate or Ready for Recycling Certificate (for
EU-flagged ships) or the Statement of Compliance (for non-EU-Flagged ships), that does not contain on-board (either targeted or

random) sampling

a) Where a certificate is based on an IHM without the on-board sampling element, the IHM should in principle not be
acceptable as it is not complete, however, a remote survey/sampling could be accepted if there is evidence that the Flag
State has agreed to this. The owner/master will need to ensure all plans/arrangements indicating when it will be feasible
for qualified samplers to complete the IHM are kept onboard which will be considered by a Port State Control inspector

and determined, on a case-by-case basis, as to whether that evidence is acceptable;

b) In relation to IHMs, if the evidence is accepted, the inspector will specify that the IHM should be completed and

approved within four months after the inspection; and

c) In relation to a Ready for Recycling Certification, the owner/master of the vessel will be warned that it is required to

complete the IHM and obtain an updated Ready for Recycling Certificate before entering the ship recycling facility.

CONCLUSION
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The Commission has acknowledged the difficulties arising out of the Covid-19

pandemic in endorsing a six-month harmonised approach for failure to comply with "The Commission has
the IHM requirement of the EUSRR but, perhaps in view of the significant time that dcknow|edged the
shipowners had to comply before the pandemic, has stopped short of offering the difficulties arising
sorts of formal deferrals and derogations seen in other sectors. It is clear that the out of the Covid-19
Commission does not want this extension to apply automatically, particularly where pcmdemic but has

it is obvious that little, if any, preparation had been done in the period between the stopped short of

offering the sorts of

EUSRR coming into force and the IHM compliance deadline.
formal deferrals and

As such, the Guidelines clearly place the onus on shipowners to prove they have derogahons S

n
done everything reasonably practicable to comply. It should also be noted that the other sectors.

Guidelines are non-binding, and that the extent to which a shipowner has tried to
meet its obligations is likely to remain a subjective judgment for the individual Port

State Control.

The Guidelines go some way to addressing the difficulties in compliance caused by the Covid-19 pandemic, but there remains a
degree of risk for ship owners, and it would be prudent for those that are not going to meet the 31 December deadline to try
and mitigate this risk by preparing documents which set out what steps have been taken to comply with the EUSRR and, where
they have not, why they have been unable to do so. WFW would be very happy to assist with this. It is equally important that
shipowners remember that the Guidelines are not an exemption from compliance, but a pause in enforcement, so they should

continue to take all steps to prepare their IHMs as soon as reasonably practicable to avoid enforcement in the future.
Rachael Davidson, a former senior associate in our London office, also contributed to this article.

[1] EU Commission Notice: “Guidelines on the enforcement of obligations under the EU Ship Recycling Regulation relating to the

Inventory of Hazardous Materials of vessels operating in European waters” (2020/C 349/01)
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Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number 0C312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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