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BITE SIZE KNOW HOW FROM THE ENGLISH COURTS

To mark this special 50th edition of the Commercial Disputes Weekly, we have brought together some of the most significant
decisions of the English courts from the past 12 months. WFW acted for the successful party on three of them These decisions
demonstrate that, even as the restrictions imposed around the world as a result of the Covid-19 pandemic continue, the English

courts continue to dispense justice for commercial parties effectively, efficiently and fairly.

We trust that you find these weekly bitesize updates useful. To help us keep the Commercial Disputes Weekly relevant to you,

we would also be grateful if you could complete a short survey, available here.
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https://ecomms.wfw.com/s/fdd335610fe613afebc85fe0e43e762ce1ab8d59
http://www.bailii.org/uk/cases/UKSC/2020/38.html
https://www.wfw.com/articles/taking-evidence-for-a-foreign-seated-arbitration-as-easy-as-a-b-c/
http://www.bailii.org/ew/cases/EWCA/Civ/2020/409.html
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Construction

In an important case for the construction industry the UK Supreme Court has held that the insolvency regime and the statutory
adjudication regime are not incompatible, and so a company in liquidation could refer a dispute to adjudication, notwithstanding
the existence of cross-claims and the rules regarding set-off in an insolvency. The Supreme Court also rejected the Court of
Appeal’s arguments that such an adjudication would be an exercise in futility. Read our full article here.

Bresco Electrical Services Ltd (in liquidation) v Michael J Lonsdale (Electrical) Ltd

Construction

In a significant case for parties to construction contracts, in which WFW acted for the successful party, the Court of Appeal has
confirmed that if an adjudicator’s decision is arguably procured by fraud, or the evidence on which the adjudicator relied is both
material and arguably fraudulent, and if the allegations of fraud could not have been raised in the adjudication itself, those
allegations can be a proper ground for resisting enforcement of the decision. Read our article here.

PBS Energo AS v Bester Generacion UK Limited

Contract

In a leading shipbuilding case, where WFW acted for the successful buyer, the English court has considered key questions
concerning SAJ form shipbuilding contracts, including points on the prevention principle, notices, modifications and non-
payment of installments. Our full article is available here.

Jiangsu Guoxin Corporation Ltd (formerly known as Sainty Marine Corporation Ltd) v Precious Shipping Public Co. Ltd

Equity
"In the context of In a significant case, in which WFW acted for the successful claimant lenders, the
construction disputes Commercial Court has provided helpful clarification on the law of undue influence,
adjudication has, as holding that two sons of a shipping magnate had not been “unduly influenced” to
was always intended, enter into personal guarantees of shipping loans. Read our full article on the
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https://www.wfw.com/articles/harmony-at-last-the-supreme-courts-decision-in-bresco-v-lonsdale/
http://www.bailii.org/uk/cases/UKSC/2020/25.html
https://www.wfw.com/articles/court-of-appeal-upholds-exception-to-pay-now-argue-later-principle-in-adjudication-enforcement/
http://www.bailii.org/ew/cases/EWCA/Civ/2020/404.html
https://www.wfw.com/articles/cancellation-notices-and-the-prevention-principle-in-shipbuilding-contracts/
http://www.bailii.org/ew/cases/EWHC/Comm/2020/1030.html
https://www.wfw.com/articles/sins-of-the-father-can-a-guarantor-avoid-liability-by-claiming-to-have-been-under-undue-influence-of-a-family-member/
http://www.bailii.org/ew/cases/EWHC/Comm/2020/2629.html
http://www.bailii.org/ew/cases/EWHC/TCC/2020/809.html
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Insurance

In an expedited hearing under the Financial Markets Test Case scheme, the Commercial Court has provided important guidance
on the correct construction of various business interruption insurance policies, and whether they provide cover for losses arising
out of the Covid-19 pandemic and resulting government restrictions. An appeal from the decision is to be heard by the Supreme
Court, but in the meantime read more about the decision in our full article here.

The Financial Conduct Authority v Arch Insurance (UK) Limited & Ors

Privilege

The Court of Appeal has handed down a significant judgment on privilege, confirming that a dominant purpose test applies to
legal advice privilege as well as litigation privilege, and so when assessing whether emails sent to both lawyers and non-lawyers
are covered by privilege, it is necessary to identify the purpose of the communication. Read our article here.

The Civil Aviation Authority v R (on the application of Jet2.com Limited) & Anr

Privilege

In a noteworthy decision which will be of particular interest to in-house counsel, the Commercial Court has confirmed that legal
advice privilege applies to communications with foreign lawyers, including in-house lawyers, and the court will not enquire into
how the foreign lawyer is regulated or the standards applicable to the lawyer under their local law. Read our full article here.

PJSC Tatneft v Bogolyubov & Ors

Reflective loss

In an important decision, the Supreme Court has clarified the law on the “reflective "The problems and

loss” principle, the majority holding that it is a rule of company law which provides uncertainties which

that a shareholder cannot bring a claim in respect of a diminution in the value of have emerged in the

law have arisen
their shareholding or a reduction in their distributions which is merely the result of a

because the “principle”

loss suffered by the company in consequence of a wrong done by the defendant, .
of reflective loss has

even if no proceedings are brought by the company. The principle did not, broken from its

therefore, apply to a case in tort brought by the creditor of two companies alleging moorings in company

the defendant had stripped the companies of their assets, rendering them law."

insolvent. Read more about the decision in our article here. .
Sevilleja v Marex

Sevilleja v Marex Financial Ltd Financial Ltd

Third party funding

In a significant judgment for third party funders, the Court of Appeal has found that the so-called Arkin cap, which limits a
funder’s cost liability to the amount funding provided, is not an automatic rule and it may not be just to apply it in cases where
the funder stands to gain a significant amount from the claim.

Chapelgate Credit Opportunity Master Fund Limited v Money & Ors

Should you wish to discuss any of these cases in further detail, please speak with a member of our London dispute resolution

team below, or your regular contact at Watson Farley & Williams:

e Andrew Ward
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https://www.wfw.com/articles/testing-times-the-fca-test-case-on-covid-19-business-interruption-insurance/
http://www.bailii.org/ew/cases/EWHC/Comm/2020/2448.html
https://www.wfw.com/articles/check-your-legal-advice-privilege/
http://www.bailii.org/ew/cases/EWCA/Civ/2020/35.html
https://www.wfw.com/articles/a-privileged-position/
http://www.bailii.org/ew/cases/EWHC/Comm/2020/2437.html
https://www.wfw.com/articles/clearing-the-knotweed-a-future-path-for-reflective-loss/
http://www.bailii.org/uk/cases/UKSC/2020/31.html
http://www.bailii.org/ew/cases/EWCA/Civ/2020/246.html
https://www.wfw.com/people/andrew-ward/
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e Rebecca Williams
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e Dev Desai

e Andrew Hutcheon
e Robert Fidoe

e Thomas Ross

e Marcus Dodds

e Ryland Ash
ANDREW WARD REBECCA WILLIAMS
PARTNER ¢ LONDON PARTNER ¢ LONDON
T: +44 20 7863 8950
award@wfw.com
T: +44 203 036 9805
rwilliams@wfw.com
DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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